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CJEU decides on the non-deductibility of 
foreign monument maintenance costs  
(C-87/13) 

 

22 December 2014 

Recently the CJEU decided that the 
non-deductibility of maintenance 
costs of monumental buildings held 
abroad (within EU/EEA) is not in 
conflict with the freedom of 
establishment. The Dutch Supreme 
Court had referred preliminary 
questions to the CJEU. PwC assisted 
the taxpayer. 
 
Background 
 
A Dutch citizen who lives in a castle 
in Belgium but works in The 
Netherlands, includes maintenance 
costs for the castle in his Dutch tax 
return. He states that the costs are 
deductible there in line with his 
choice to be taxed as a Dutch tax 
resident.  
 
The CJEU’s decision 
 
The CJEU examined the possible 
restriction in the light of the 
freedom of establishment. The 
CJEU holds that the legislation in 
question is to be seen as a limitation 
of this right. In the court’s view, the 
legislation differentiates between 
citizens who do and those who do 
not live in the Netherlands, which 
may discourage persons living 
abroad to engage in activities in the 
other EU Member State. The CJEU 
refers to its settled case-law and 
concludes that a measure can only 
be deemed to be discriminatory if it 
entails a differential treatment 
between two categories of citizens 
who live in different EU Member 
States but, who are otherwise in 
comparable situations. 
 
In the present case, the CJEU takes 

the view that this is not the case. It 
views the object and purpose of the 
legislation concerned solely to be the 
preservation and protection of the 
Dutch national cultural heritage and 
considers the fact that tax benefits are 
only granted to owners of 
monumental buildings situated in 
The Netherlands, as inherent to the 
object and purpose of this rule. 
According to the CJEU, only where a 
taxpayer  can demonstrate that he is 
the owner of a monumental building 
(situated abroad) that is deemed to be 
part of the Dutch national cultural 
heritage, an exception to this 
principle can be made. 
 
Comment 
 
The decision seems to be strongly 
based on the CJEU’s interpretation of 
the Dutch legislation regarding the 
preservation and protection of the 
Dutch cultural heritage. In our view, 
the CJEU could also have interpreted 
the measure as an ‘ability-to-pay’ 
measure, for which it could have 
found support in the fact that the 
amount of the allowable maintenance 
deduction is higher if a castle is held 
“as a home” instead of “as a second 
house/investment”. If the CJEU had 
followed this interpretation, it would 
have had to consider the Dutch 
citizen living in a Belgian castle to be 
comparable to a Dutch citizen in a 
Dutch castle, as he earned all his 
income in the Netherlands. In that 
case, under the Schumacker doctrine, 
the Netherlands would have been 
obliged to allow the deduction of the 
maintenance costs. 
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