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24 December  2013 

On 20 December 2013, the Dutch 
Supreme Court rendered three judgments 
regarding the possible incompatibility of 
the Dutch dividend withholding tax 
(DWT) with Art. 63 TFEU (free movement 
of capital). In all cases, non-Dutch EU 
residents received Dutch portfolio 
dividends subject to 15% DWT. One of the 
cases concerns a French resident 
corporation (a bank). The other cases 
concern Belgian resident individuals.  
 
A Netherlands resident corporation and 
individual are generally also subject to 
15% DWT. However, they can generally 
credit the DWT against their income tax 
liability. For individuals resident in the 
Netherlands this liability is generally 30% 
of a deemed annual yield of 4% on the fair 
market value of their portfolio 
investments (including shares) on 1 
January. Dividends as such are not subject 
to individual income tax. For Netherlands 
resident corporations this liability is 
generally the statutory CIT rate (25%) 
applied to a net taxable profit (including 
dividends). 
 
The Dutch Supreme Court has referred the 
following preliminary questions to the 
European Court of Justice (ECJ).   
 
Relevance of domestic income tax  
1. Should a proper comparability 

analysis of a non-resident taxpayer 
with a resident taxpayer take into 
account the income tax levied on the 
resident taxpayer (the DWT is 
creditable against this tax)?  
 

Comparison of tax burden 
2. Should the full amount of income tax 

be taken into account or only the 
income tax relating to dividends? And 
if so, which benchmark should be 
used in respect of individuals 
(residents are taxed on a fictitious 
yield on shares)? 

3. Should, in view of the fact that the 
ratio between the actual dividend 

income and the fictitious yield may vary 
significantly per year, DWT be 
compared solely with income tax of the 
year in which the dividend was received 
or should a reference period of multiple 
years be taken into account?  

4. Should a proper comparability analysis 
take into account all costs which 
economically relate to the shares from 
which the dividend is derived (not only 
costs directly linked to the shares, but 
also for instance negative results on 
hedged positions)? If not, should 
possible financing costs be taken into 
account? 

5. Should a comparison be made between 
the effective Dutch tax burden on all 
dividends received from Dutch 
companies in a certain reference period 
(joint approach) or should such 
comparison be made on a per company 
basis?  

 
Neutralisation home state 
6. Is it – when determining whether a 

possibly discriminatory DWT is  
lawfully neutralised in the home State 
pursuant to a tax treaty – sufficient that 
although the tax treaty provides for an 
ordinary credit, the home state has 
provided for a de facto full relief of the 
discriminatory DWT in concreto? 

7. Is it relevant whether unused tax 
credits can be carried forward in the 
home State and used there in later 
years? 

 
Preliminary comments 
The answer of the EJC to the questions 
above will be relevant for many financial 
institutions which have filed Fokus Bank 
Claims across Europe. This is for instance 
true for claims filed in various Scandinavian 
countries which tax financial institutions on 
the basis of a fictitious yield. In relation to 
claims filed e.g. in the Netherlands by 
insurance companies, it will be relevant to 
see how costs should be allocated to 
dividend income.  

 


