
www.pwc.com

News alert
EU Direct Tax Group

EU Direct Tax Group

The EUDTG is one of PwC’s Thought Leadership

Initiatives and embedded in the International

Tax Services Network. The EUDTG is a pan-

European network of EU tax law experts and

provides assistance to organizations, companies

and private persons to help them to fully benefit

from their rights under EU law.

Should you be interested in receiving the free bi-

monthly newsletter, then please send an e-mail

to eudtg@nl.pwc.com, with “subscription EU

Tax News”.

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice.
You should not act upon the information contained in this publication without obtaining specific professional advice. No
representation or warranty (express or implied) is given as to the accuracy or completeness of the information contained in this
publication, and, to the extent permitted by law, PricewaterhouseCoopers does not accept or assume any liability, responsibility or
duty of care for any consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this
publication or for any decision based on it.

© 2013 PwC. All rights reserved. Not for further distribution without the permission of PwC. “PwC” refers to the network of member
firms of PricewaterhouseCoopers International Limited (PwCIL), or, as the context requires, individual member firms of the PwC
network. Each member firm is a separate legal entity and does not act as agent of PwCIL or any other member firm. PwCIL does not
provide any services to clients. PwCIL is not responsible or liable for the acts or omissions of any of its member firms nor can it
control the exercise of their professional judgment or bind them in any way. No member firm is responsible or liable for the acts or
omissions of any other member firm nor can it control the exercise of another member firm’s professional judgment or bind another
member firm or PwCIL in any way.

“

EU Commission: Spanish tax lease scheme contains
elements of illegal state aid which must be recovered
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After a two years’ investigation, on 17 July 2013,
the Commission concluded that some features of
the Spanish tax lease scheme for the purchase of
ships involving leasing and financing through tax
relief have conferred an undue competitive
advantage to the investors and the AIEs, and
therefore constitute state aid. Specifically, the
accelerated tax depreciation of the ship during the
construction phase, the application of the tonnage
tax regime to an Economic Interest Group (EIG)
which was merely a lessor and not a shipping
company, which allowed for the exemption on the
capital gain upon transferring the ship to the
transport company, are deemed by the
Commission to constitute illegal state aid.

By application of the principle of legal certainty,
the Commission has concluded that only the aid
granted since April 2007 must be recovered. The
Commission has taken the view that the 2001
Brittany Ferries decision may have created legal
uncertainty as to the legality of the Spanish tax
lease scheme, which was only cleared up when the
Commission published its decision on the French
EIG regime in April 2007.

As to the total amount of the aid to be recovered,
the Commission leaves this to the Spanish
authorities. Interestingly, the Commission notes
that, to the extent that part of the tax advantage
has been indirectly passed on to maritime
transport companies (i.e. by way of a discount on
the purchase price of a ship), such advantage would
be in line with the objectives pursued by the
Guidelines on state aid for shipping and would
therefore be compatible with EU law.

In a further attempt to ease concerns over the
future of the Spanish shipyard industry, the
Commission decision explicitly states that the
beneficiaries (i.e. the EIGs and their investors) may
not pass on the repayment obligations to third
parties (such as shipyards), even under existing
contracts.

The Spanish tax lease scheme now found
incompatible with EU law is no longer in force
and has been replaced by an accelerated
depreciation regime, which was declared
compatible with state aid rules in November 2012
by the Commission.

Background

The scheme, which was set up in 2002, consisted
of an EIG, a transparent entity for Spanish
corporate income tax purposes) that leased the
ship since the construction stage from a leasing
company. When the construction was finished,
the EIG sold the ship to the maritime transport
company, having previously opted for the special
tax regime for shipping companies (‘tonnage
tax’). The scheme allowed the transport company
to acquire the ship from the EIG with a discount
of 20%-30% from the price paid to the shipyard.
This scheme was commonly known as “tax lease”.

The tax lease scheme allowed investors in the
EIG to obtain the following tax benefits:

- Accelerated tax depreciation of the leased
ship during the construction phase, which
resulted in tax losses that the EIG members
were able to offset against other sources of
income.

- An exemption from corporate income tax on
the capital gain obtained upon transferring
the ship to the transport company under the
tonnage tax regime.

Following a series of complaints lodged with the
Commission by Dutch shipbuilders, the
Commission decided to open a formal
investigation in 2011 on the Spanish tax lease
scheme which had not been previously notified
by Spain to the Commission.


