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On 22 July, the European Commission 
(‘Commission’) announced that the tax 
treatment granted to Electricité de France 
(‘EDF’), in the view of the Commission 
constitutes State Aid incompatible with 
EU rules on State aid. 
 
Background to the case 
 
EDF is the main supplier of electricity in 
France operating also in other European 
markets. EDF was awarded the high-
voltage transmission network in France as 
a concession, between 1987 and 1996 and 
made accounting provisions with a view to 
renewing its network. In 1997, when 
EDF’s balance sheet was restructured, the 
French authorities reclassified some of 
these provisions as a capital injection 
without levying corporation tax. 

 
The General Court annulled the 
initial decision by the Commission 
 
Following an in-depth examination, the 
Commission concluded in 2003 that the 
non-payment of corporation tax had 
conferred a selective advantage on EDF 
and constituted State aid incompatible 
with the Internal Market. Consequently, 
France was ordered to recover the given 
aid, estimated at €889 million, with 
interest. 
 
The General Court annulled this decision 
on the ground that the Commission had 
not examined whether a private investor 
would have invested a comparable amount 
under similar circumstances (Case T-
156/04). In June 2012, the CJEU upheld 
the annulment of the Commission’s initial 
decision (Case C-124/10 P).  
 

The case has been re-opened in 2013 
 

Following the annulment, the Commission 
decided to re-open the investigation in 
2013 in order to apply the market 
economy operator (‘MEO’) test and 

therefore to verify whether France's tax 
revenue loss was economically justified 
from the point of view of a private 
investor in relation to EDF in similar 
circumstances. 
 
Conclusion: a selective advantage 

The Commission has concluded that the 
advantage granted by the French State to 
EDF was not justified, since the 
application of the MEO test demonstrates  
that the tax exemption granted to EDF 
cannot be considered an investment made 
on economic grounds, given that, at the 
time of the granting of the tax advantage,  
EDF’s profitability could imply a low 
investment by investors.  
 
Therefore, the Commission concludes   
that the non-payment by EDF of 
corporation tax constituted State aid that 
strengthened EDF's market position, 
which cannot be justified by any objective 
of common interest. 
 
Recovery of the aid 
 
The amount in question is approximately  
€1.37 billion, of which €889 million is a 
tax exemption granted in 1997 and €488 
million is interest. The exact amount will 
be calculated in cooperation with the 
French authorities.  
 
Final version of EC Decision 
 
The non-confidential version of the 
decision will be made available under case 
number SA.13869 (C 68/2002) in the 
State Aid Register on the DG Competition 
website once any confidentiality issues 
have been resolved. 
 
 
 

 

 

European Commission orders France to recover 
€1.37 b incompatible State aid granted to EDF 
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