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Judgment of the Spanish National High Court
of Justice on tax discrimination of UK UCITS

On 14 September 2015, a judgment of the

Spanish National High Court of Justice (appeal

no. 630/13) came out in a case concerning UK

UCITS. PwC represented the client. With this

important judgment, the Court declares the

existence of a discriminatory tax treatment of

UK UCITS and it establishes the correct

procedure to be followed by taxpayers to obtain

a refund of withholding tax (WHT) paid in

breach of EU Law.

Spanish legislation

Under the Spanish regulations in force prior to

1 January, 2010, Spanish dividends paid to an

EU-resident UCITS within the scope of

application of Directive 2009/65/EC (formerly

Directive 85/611/EC) were taxed at the rates of

15%-18 % (depending on the FY considered),

whereas the tax burden borne by Spanish

UCITS for the same dividends was just 1%.

There was no specific provision which allowed

EU UCITS to obtain the refund of such

difference of withholding tax, apart from EU

case law (e.g. Fokus Bank and Denkavit).

As a consequence of an infringement procedure

initiated by the European Commission, per 1

January 2010 Article 14 of the Non-Resident

Income Tax Act was amended in order to

establish the same taxation for dividends

received by EU UCITS.

Background of the case

A UK UCITS which received Spanish sourced

dividends during years 2004 to 2008 filed

claims based on EU Law (free movement of

capital) to obtain a refund of discriminatorily

levied WHT. These claims were rejected by the

Tax Authorities (STA), who required the filing

of tax returns (210 & 215 forms) in order to

apply for a refund of the WHT levied.

21 September 2015

Spanish Court decision

Firstly, supporting the taxpayer’s view, the

Court declares that the correct procedure to be

followed in case of discriminatory taxation in

breach with EU regulations for the years under

dispute – prior to the 2010 amendment – is the

claim for refund instead of the filing of the tax

forms.

For the claims covering the years prior to 2010,

the STA wrongfully referred to the proceedings

for refunds on the basis of internal regulations.

However, in this case the refund is based on a

breach of EU Law, and not on the basis of

provisions of the Non-Resident Income Tax Act.

Once this procedural issue was clarified, the

Court addressed the existence of a restriction

and it held that the WHT levied on dividends

paid to EU UCITS harmonized under Directive

2009/65/EC was in breach of the EU principles

of non-discrimination by reason of nationality

(art. 18 TFEU) and free movement of capital

(art. 63 TFEU). Consequently, the Court

granted a refund of the difference between the

WHT suffered by the UK UCITS (15 %-18 %

depending on the FY) and the taxation of a

Spanish resident UCITS (1 %), plus late

payment interest.

In addition, the Court stated that late payment

interests are accrued since the WHT was

included in the tax returns filed by the Spanish

payers, when the tax was paid in breach of EU

law.

This is a landmark judgment as it is the second

one that the Spanish National High Court of

Justice issues after a case concerning the

Spanish taxation of Dutch pension funds.


