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In Brief 
The system of the social security within 

the Europe Union (EU) is currently 

coordinated by the Regulations (EC) 

No. 883/2004 and No. 987/2009 (the 

“New Regulations”). These regulations 

guarantee that employed, self-

employed and non-working persons 

have no legal social security 

disadvantages as a result of moving 

within the European Community.  

The Swiss authorities notified the 

public on February 15, 2012 that 

Switzerland will implement "new" 

Regulations (EC) No. 883/2004 and 

No. 987/2009 effective as of April 1, 

2012. Accordingly, this new legislation 

will govern cross border social security 

questions arising in mobility cases 

(effective as of April 1, 2012) between 

Switzerland and the EU (i.e., this 

legislation will supersede Regulations 

(EEC) No. 1408/71 and No. 574/71 (the 

“Old Regulations”) in new mobility 

cases after this effective date). Please 

note that grandfathering provisions 

may apply to existing mobility 

situations. 

The following provides a summary and 

illustration of the fundamental changes 

created by these New Regulations on 

international mobility cases between 

Switzerland and the EU. Please note 

that there are also many changes 

related to benefits (such as the 

universal export of old-age and 

disability pension for EU nationals, 

calculation of child- and orphan-

pension, etc.).  PwC would be happy to 

provide additional information with 

regard to these issues upon request.  
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I. Applicable social 
security law 

1. Employment merely in one 
Member State (incl. assignment) 

a) Consistent with the Old Regulations, 

the New Regulations state that persons 

pursuing an activity in one country 

shall be subject to the legislation of that 

State (principle of where the activity is 

performed). 

b) This principle of where the activity is 

performed (as described above in 1.a)) 

may not apply when a person is on an 

assignment to a new State. In such case 

the person is subject to the social 

security legislation of the home-

country, provided that the following 

conditions are met:  

• The anticipated duration of such 

work does not exceed 24 months 

(note that this limit was 12 months 

under the Old Regulation), 

• And the person is not sent to replace 

another person. 

The previous possibility of applying for 

an assignment extension (under the 

Old Regulations) for another 12 months 

will no longer be applicable in the 

future since the original assignment 

duration will be extended from 12 to 24 

months. Note, however, that the 

competent authorities of two States 

may, by common agreement, provide 

exemptions permitting assignments to 

exceed the 24 month limit within the 

New Regulations. 

Please note that the main criteria of an 

assignment under the new Regulations 

will remain the same, and that the 

assigned worker and his employer must 

inform the authorities in the posting 

State of any change occurring during 

the posting period.  

In order to ensure proper use of the 

posting / assignment rules the 

competent authority may monitor 

compliance via direct controls (e.g., 

review of employment and assignment 

contracts) designed to check that the 

conditions permitting the original 

posting remain valid.  

2.  Employed activities in two or 
more Member States 

According to the New Regulations a 

person who normally pursues an 

employment activity in two or more 

States will be subject to the legislation 

of the State of residency if a substantial 

part of the activity is pursued in the 

same State.  

The conditions related to the execution 

of a substantial part of the employed 

activities are new.  Under the New 

Regulations, the person must execute a 

substantial part of all his / her 

employed activities in the State of 

residency on a quantitative basis. 

Under the implementation guidelines, 

an individual needs to have at least 25% 

of his / her working hours and / or 

remuneration allocated to the State of 

residency in order to indicate that a 

substantial part of the activities is 

being performed in the relevant State.   

In addition to the above, a person will 

also remain subject to the legislation in 

his / her State of residency if the 

individual (working in two or more 

States) is employed by various entities 

(or via various undertakings) who 

maintain registered offices in different  

States. 

Moreover, the New Regulations identify 

situations where an individual 

“normally pursues an activity as an 

employed person in two or more 

States” may be deemed to have Multi-

State activities. However, the 

determination of which social security 
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regulations apply is highly dependent 

on the individuals’ employment 

situation.  For example: 

• If the individual has multiple 

employment contracts (in different 

States) which are performed 

simultaneously, then the individual is 

performing Multi-State activities.   

• If the individual has one 

employment contract but is 

performing continuous activities 

amongst various States (i.e., is 

performing “Alternating Activities” 

(irrespective of the frequency or 

regularity of movement amongst the 

States)), then the individual will only 

be deemed to have Multi-State 

activities if such activities are not 

Marginal Activities. 

The term “Marginal Activities” means, 

for example, activities that are 

permanent but insignificant in terms of 

time and economic return. It is 

suggested that, as an indicator, 

marginal activities account for less than 

5% of the individual’s regular working 

time and / or less than 5% of his overall 

remuneration. Also the nature of the 

activities can be utilized as an indicator, 

for example, if the activities are of a 

supporting nature, they lack 

independence, they are performed from 

home or in the service of the 

individual’s main activity, they may be 

considered marginal activities. Please 

note that the 5% limitation was not 

expressly provided in the regulations; 

however, it is a percentage that has 

arisen out of the practical 

implementation of the legislation. 

Please note that under the New 

Regulations persons receiving cash 

benefits because of, or as a result of, 

their activity as an employee or self-

employed activities shall be considered 

to be pursuing such activity. Hence, a 

person who simultaneously receives a 

short-term benefit from one State while 

pursuing activities in another State 

shall be considered to pursue two 

activities in two different States.  The 

New Regulations will apply to such 

cases in accordance with the 

aforementioned rules.  

3. Employed and self-employed 
activity in different Member 
States 

A person who pursues an activity as an 

employed person and an activity as a 

self-employed person in different States 

can, under the Old Regulations at 

certain country combinations be 

subject to the legislation of two States. 

In accordance with the New 

Regulations a person can only be 

subject to legislation of one State in 

such cases.  

Hence, for example, persons 

performing self-employed activities in 

Belgium and employed activities in 

Switzerland (e.g. Board Member 

function of a Swiss based company) will 

be subject to Swiss social security law 

under the New Regulations on income 

generated from their Board Member 

activities for the Swiss company and on 

income from their self-employed 

activities in Belgium.  

4. Self-employed activity in 
different Member States 

Under the New Regulations, a person 

who normally pursues an activity as a 

self-employed person in two or more 

States will only become subject to the 

legislation of the State of residency if he 

/ she pursues a substantial part of the 

activity in that State.  If a self-employed 

person does not perform a substantial 

part of the activities in the State of 

residency the social security provisions 

of the State in which the main activities 

are performed will apply. 
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5. Special rules applicable for 
mariners, travelling or flying 
personnel 

Up to now there existed extensive 

special rules for mariners or individuals 

who are considered travelling or flying 

personnel of an entity which (for hire or 

reward or on its own account) operates 

international transport services for 

passengers or goods via rail, road, air or 

inland waterway. The Regulations are 

silent with regard to special provisions 

these individuals; as a result, such 

individuals will be subject to the 

general provisions under the New 

Regulations as provided above. 

6. Transitional provisions 

Grandfathering provisions do apply in 

certain circumstances.  If the New 

Regulations would change the existing 

application of the rules under the Old 

Regulations, then the Old Regulations 

may remain applicable.  However, the 

Old Regulations may only remain 

applicable so long as the prevailing 

facts and circumstances of the case do 

not change.  In addition, the transition 

period allows for the Old Regulations to 

apply for up to 10 years.  Please note, 

however, that a person may opt out of 

the Old Regulations and request to be 

subject to the New Regulations.   

Special application rules have been 

provided for to elect treatment under 

the New Regulations. 

II. Documentation and 
proofs by means of 
electronic data exchange 
(SNAP-EESSI) 
According to the New Regulations, 

electronic data and information will 

eventually be exchanged between the 

responsible authorities of the EU 

Member States and Switzerland 

(replacing the current paper E-forms). 

Switzerland is currently working on a 

corresponding national project (SNAP-

EESSI) which will implement the 

electronic data exchange; however, it is 

not yet clear by when this will be 

operational. 

Until further notice Switzerland will 

continue to use the “old” E-forms for 

the exchange of information. For the 

determination of the applicable 

legislation (where there is an 

assignment or multi-state activities, 

etc.) the Swiss compensation offices 

should use the new certificates – 

Portable Documents (PD) A1 – going 

forward. However, during a transitional 

period, until the implementation of the 

electronic data exchange, the E-forms 

may also be used (with the exception of 

forms E 102 and E 103).  

III. EFTA- countries / 
Application of the new 
Regulations? 
Please note that the New Regulations 

will not apply within the European Free 

Trade Association (“EFTA”) Member 

States as of April 1, 2012 (even though 

Switzerland is an EFTA Member State). 

Given that, in international mobile 

cases within the EFTA-Members States, 

the Old Regulations will remain 

applicable. At this time, there has been 

no official publication indicating when 

the EFTA countries will apply the new 

Regulations.  

The Bottom Line 
The existence of both the Old and New 

Regulations is problematic for 

employers.  Although the new 

regulations will apply as of April 1, 

2012, some Internationally Mobile 

employees will remain eligible for 

treatment under the Old Regulations; 

creating an administrative burden for 

employers.  The breadth of the New 
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Regulations will allow the Authorities 

to pursue unpaid social security 

contributions in other States.   

This is, however, a perfect opportunity 

for Companies to review their existing 

arrangements and optimize their social 

security positions.  Companies will 

need to verify their existing 

arrangements, be cognizant of the 

varying treatments among their 

employees, and remain diligent in 

ensuring that they are compliant with 

the applicable Regulations.  
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