
www.pwc.com 

 

 

Global Watch  
International Assignment Services 

July  11, 2012 

Australia 

The Tax Office finally rules New Zealanders 
can stay temporary residents of Australia! 

In Brief 
The Commissioner of Taxation has 

issued Taxation Determination TD 

2012/18 confirming that a New Zealand 

citizen, lawfully in Australia does not 

lose their Temporary Resident status 

just because they “go home for a 

weekend”. The Commissioner issued 

Draft Tax Determination TD 2012/D3 

on March 28, 2012 inviting comments. 

The Final Determination is the same as 

the Draft Determination (please refer to 

our Global Watch issued on March 28, 

2012). 

The Ruling effectively reverses the 

stance taken by Australian Taxation 

Office auditors who tentatively held the 

view that New Zealanders permanently 

lost their eligibility for Temporary 

Resident status by virtue of falling foul 

of the disqualification rule in ss995-1 of 

the 1997 Act where an individual “has 

been an Australian (tax) resident and 

no longer holds a temporary visa 

granted under the Migration Act 1958”. 

The proper interpretation of this rule 

had been litigated by the Professional 

Associations through the National Tax 

Liaison Group comprising the 

professional bodies and the Tax Office 

Senior Executive. Taking into account 

the purpose, scope and intention of the 

legislation it was argued the mere fact a 

New Zealander left Australia for a brief 

period and upon re-entry was granted a 

new Temporary Visa would not result 

in the loss of the Temporary Resident 

status of the individual. A literal 

interpretation to the contrary would be 

absurd and irrational. 

The Ruling 
TD 2012/18 considers whether a New 

Zealand citizen who was present in 

Australia as the holder of a temporary 

visa granted under s32 of the Migration 

act 1958 (a Special Category Visa) that 

ceased to be in effect when they 

departed Australia still holds a 

temporary visa for the purposes of 

paragraph (a) in the “temporary 
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resident” definition in ss 995-1 of the 

Income Tax Assessment Act 1997.  

The Ruling 

The Ruling confirms if a New Zealand 

citizen who was present in Australia as 

the holder of a Special Category Visa 

departs Australia they will still “hold a 

temporary visa” for the purposes of 

paragraph (a) in the “temporary 

resident” definition in ss 995-1 of the 

1997 Act. 

Temporary residents 
S995-1 of the 1997 Act provides you are 

a “temporary resident” if: 

 You hold  a temporary visa granted 

under the Migration Act 1958; and 

 You are not an Australian resident 

within the meaning of the Social 

Security Act 1991; and 

 Your spouse is not an Australian 

resident within the meaning of the 

Social Security Act 1991. 

However, you are not a temporary 

resident if you have been an Australian 

resident (for tax purposes) and any of 

the criteria listed above are not satisfied 

at any time after April 6, 2006. 

The concession 

Temporary residents enjoy tax relief on 

foreign source income (apart from 

employment income that relates to 

their visa) and foreign capital gains 

(including Australian equities and 

managed funds), and relief from 

accruals taxation rules and the burden 

of complying with certain record-

keeping obligations and interest 

withholding tax obligations. There are 

other employer concessions too. 

What the Determination 
says 
TD 2012/18 states that the policy 

underlying the definition of a 

„temporary resident‟ is that “a 

temporary resident‟s connection with 

Australia is more tenuous than for 

other residents...and so a temporary 

resident should be treated more like a 

non-resident than a resident for tax 

purposes”. Further, since a temporary 

resident cannot benefit from Australian 

public spending compared to a 

permanent resident, a temporary 

resident should not have to support 

Australian public spending to the same 

extent. 

Against this background it can be seen 

the temporary resident concession 

providing tax relief turns upon Social 

Security law and relies for its operation 

upon Migration law. A person should 

only lose their temporary resident 

status by becoming a permanent 

resident or citizen or by entering into a 

legal or de facto relationship with an 

Australian citizen or permanent 

resident. Either way, they would be 

entitled to Australian social security 

and other benefits and full taxation 

should apply. 

The Commissioner observes that a 

literal interpretation of the 

disqualifying provision would lead to a 

New Zealand citizen losing entitlement 

to temporary resident concessions and 

being permanently disqualified from 

being a temporary resident. 

Comparing a New Zealand citizen to 

other foreign national temporary visa 

holders, the Commissioner concluded it 

is improbable the legislature intended 

to distinguish between persons who 

have a right of re-entry under a 

multiple entry visa and those who have 

a similar right of re-entry on 
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presentation of a New Zealand 

passport. 

The Commissioner cited relevant case 

law expounding the principle that a 

departure from the literal meaning of a 

provision is to be preferred if the literal 

construction results in a provision 

operating in a way that is absurd, 

irrational or contrary to the intention of 

the legislation. 

Furthermore, New Zealand citizens 

have an ongoing right to enter Australia 

in a manner similar to those who hold 

multiple entry visas. The holder of a 

multiple entry visa does not lose their 

entitlement to “temporary resident” 

status merely as a result of departing 

Australia. In both cases, in the absence 

of Australian citizenship or permanent 

residency or an Australian spouse, they 

have a more tenuous connection with 

Australia and cannot benefit from 

Australian public spending to the same 

extent as permanent residents as 

contemplated in the Explanatory 

Memorandum of the Bill introducing 

the temporary resident legislation to 

Parliament. 

TD 2012/18 concludes the better 

interpretation is to treat a Special 

Category Visa holder‟s departure as 

equivalent to the departure of a 

multiple entry visa holder. For the 

purposes of paragraph (a) of the 

“temporary resident” definition in 

ss995-1 of the 1997 Act, a New Zealand 

citizen will be treated as holding a 

temporary visa granted under the 

Migration Act if they continue to be 

entitled to re-enter Australia on 

presentation of their New Zealand 

passport. 

A New Zealand citizen will not be 

disqualified from being a “temporary 

resident” under ss995-1 of the 1997 Act 

merely because they held a Special 

Category Visa that ceased to be in effect 

when they departed Australia. 

TD 2012/18 applies both before July 11, 

2012 and after (subject to the terms of 

settlement of any dispute agreed to 

before the date of issue of the 

Determination) 

The Bottom Line 

The Commissioner has confirmed the 

position of New Zealand citizens who 

hold temporary visas granted under s32 

of the Migration act 1958 (a Special 

Category Visa) who leave Australia and 

return again after a short period of time 

and at all times remain Australian tax 

residents. They will be treated while 

outside Australia as if they still “held a 

temporary visa” for the purposes of the 

Temporary Resident concessions. 

Where they do not have Australian 

citizenship or permanent residency and 

do not have an Australian spouse (now 

and in the past from April 6, 2006), 

they will continue to be entitled to the 

“temporary resident” concessions.  

TD 2012/18 effectively reverses the 

unfavourable view argued by  ATO 

auditors relying upon a literal 

interpretation of the disqualifying 

conditions for “temporary resident 

“status.  

New Zealand citizens should seek 

appropriate advice to confirm their 

correct status bearing in mind a New 

Zealand citizen who holds a Protected 

Special Category Visa will be ineligible 

for the temporary resident concessions. 

A Protected SCV holder is a New 

Zealand citizen residing in Australia on 

February 26, 2001 or who was in 

Australia for more than 12 months in 

the two year period up to February 26, 

2001. There are other conditions which 

also may preclude temporary resident 

status. 
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