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EU Direct Tax Group

The EUDTG is one of PwC’s Thought
Leadership Initiatives and embedded
in the International Tax Services
Network. The EUDTG is a pan-
European network of EU tax law
experts and provides assistance to
organizations, companies and private
persons to help them to fully benefit
from their rights under EU law.

Commission issues a working document on anti-abuse rules for the CCCTB

Introduction
On 26 March 2008 the Commission services issued a working document on anti-abuse rules for
the CCCTB (CCCTB/WP065\doc\en, available at
http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/common_tax
_base/CCCTBWP065_antiabuse_en.pdf)

A need for anti-abuse rules is endorsed by experts as well as Member States in order to
prevent abusive tax planning. Two main options are considered in the working document: a
general anti-abuse provision and specific anti-abuse rules. It is not yet decided whether only
one of these options will become part of the CCCTB directive or if the directive will include a
combination of them.

General anti-abuse provision
A general anti-abuse provision would target wholly-artificial transactions, leaving the possibility
for the taxpayer to provide commercial justification. Adopting such a provision, alone seems
unlikely since differences of interpretation and application could create uncertainty. It is more
likely that a general anti-abuse provision, if adopted, is combined with specific anti-abuse
provisions.

Specific anti-abuse provisions
Several specific anti-abuse provisions are considered in the working document. They are only
examples of possible provisions and experts are encouraged to provide input on this working
document.

Rules aiming at limiting the deductibility of interest
The Commission Services appear to favour a test that in some situations would limit the
deductibility of interest to a certain percentage of EBIT or EBITDA, with the possibility to carry
forward the non-deductible interest.

Switch over rule
Third country dividends from major shareholdings and income from PEs are likely to be
exempted. However, a switch over to the credit method is likely to be introduced to prevent
abusive tax planning.

CFC rules
CFC rules will probably be introduced in the CCCTB directive. They are considered
complementary to the switch over rule since they cover undistributedincome. CFC rules are
complex to design and the Commission services insist on the necessity of enforcing ECJ case
law as well as avoiding any double taxation.

Recharacterisation of sales of shares as sales of assets
In order to avoid the risk that assets are artificially concentrated in a company subject to the
participation exemption and then sold without being taxed, the disposal of shares may be
recharacterised as a sale of the assets.

Double deductions in “sandwich situations”
A company with residence outside the CCCTB area belonging to a group consolidating under
the CCCTB directive may offer the possibility to benefit from double deductions. The
Commission Services are concerned about this issue and have considered several possibilities
to avoid such abusive practices. Besides a general anti-avoidance provision, specific situations
such as bad debts with related parties may be targeted in the directive.
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Rules to avoid the manipulation of the factors in the formulary apportionment
The factor of assets may be the most subject to tax planning as part of the formula. A rule
seems necessary to avoid abusive manipulations of assets which would influence distribution
of the tax base. The Commission Services consider the possibility of not taking into account
intra-group sales of assets if the purpose is to manipulate distribution of the tax base.
However, this part of the anti-abuse rules seems very open for discussion and experts are
encouraged to provide their input to the Commission Services.

Conclusion
The working document provides some guidance as to the possible anti-abuse rules that may
be part of the CCCTB directive. The Commission Services strongly encourage Member States
and experts to comment on this document. It is too early to foresee which anti-abuse rules will
be included in the CCCTB project, but what seems rather probable is that the directive will
include a combination of a general anti-abuse provision with specific rules.


