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ECJ judgment in Case C-101/05 (“A-case”): ECJ clarifies the concept of free
movement of capital to and from third countries

The plaintiff, the Swedish individual A, owns shares in parent company X, a resident of
Switzerland. X considers distributing a dividend to A in the form of shares in its subsidiaries.
Under Swedish rules, income tax is levied on such a distribution if the parent company,
among other conditions, is not established in a State within the EEA or in a State with which
Sweden has concluded a taxation convention that contains a provision on exchange of
information. A applied for an advance ruling with the National Board on Advanced Rulings
stating that the Swedish legislation infringed the free movement of capital. As the National
Board decided in favour of the plaintiff, the tax authorities filed an appeal against that
decision with the Swedish Supreme Administrative Court, which referred the case to the ECJ.

The ECJ reiterated that Article 56(1) EC (free movement of capital) lays down a clear and
unconditional prohibition for which no implementing measure is needed and which confers
rights on individuals which they can rely on before the courts. In principle, the concept of
restrictions on movement of capital should be interpreted in the same manner with regard to
relations between Member States and third countries as it is with regard to relations between
Member States. However, due account has to be taken of the fact that movement of capital to
or from third countries takes place in a different legal context from that which occurs within
the EU.

Following these observations, the ECJ decided that the Swedish legislation constitutes, in
principle, a restriction on free movement of capital which may be justified on grounds of the
effectiveness of fiscal supervision. After all, with regard to a third country, the Swedish tax
authorities cannot have recourse to the mutual assistance between competent authorities
provided for by Directive 77/799. Moreover, the bilateral tax convention between Sweden and
Switzerland does not seem to contain an adequate provision on exchange of information. The
ECJ left it to the Swedish national court to decide on the correct interpretation of that
convention. The ECJ left it also to the national court to decide whether compliance with the
requirements of the Swedish system can indeed be verified only by obtaining information
from the competent authorities of Switzerland.

Lastly, the ECJ considered the application of the stand still provision of Article 57(1) EC
which states, inter alia, that the provisions of Article 56 EC are without prejudice to the
application to third countries of any restrictions which existed on 31 December 1993 under
national or EC Law adopted in respect of the movement of capital to or from third countries
involving direct investment. In this respect, the ECJ observed that, although the national
legislation concerned was introduced in 1992, repealed in 1994 and reintroduced in 1995, the
dividend has been liable to tax continuously as from 1992. On these grounds, the ECJ
decided that the Swedish legislation existed on 31 December 1993. The ECJ left it to the
national court to decide whether the dividends relate to direct investment or not, as the facts
which were presented to the ECJ were ambiguous on that point.
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