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ECJ judgement in case C-298/05, Columbus Container Services: German switch
from exemption method to credit method is not in breach of EC Law

On 6 December 2007 the ECJ decided in the Columbus Container Services case,
C-298/05, and held that the German legislation in Sec. 20 par. 2 and 3 International
Transactions Tax Act (AStG) is not in breach of the freedom of establishment and the
free movement of capital. Thus, the ECJ did not follow the opinion of the AG (NA
2007-014).

The plaintiff, a Belgian limited partnership (Coordination Centre) with German
resident partners, dealt with financing of subsidiaries and branches. Its profits and
losses were assessed as foreign branch profits and assets of the German partners
under German domestic law. According to the double tax treaty between Germany
and Belgium, profits from and net assets of a Belgian partnership are exempt in
Germany (both for income and wealth tax purposes). However, the German
International Transactions Tax Act provides for a switch from the exemption to the
credit method in respect of certain passive branch profits and assets. This provision
was introduced to prevent circumvention of the CFC rules, which apply only to foreign
subsidiaries. This switch is only executed in case the foreign income is taxed lower
than 30% in the source state.

At first, the ECJ stated that the situation at hand has to be considered under the
freedom of establishment. However, contrary to the opion of the AG, the ECJ denied
a restriction. The ECJ only compared the taxation of income that is derived from
partnerships established in Germany on one hand and the taxation of income derived
from partnerships established in another Member State (MS) with low tax rates on the
other hand. Since partnerships such as Columbus do not suffer any tax disadvantage
compared to a German partnership, there was no discrimination. With this single
comparison, the Court did not follow its own considerations in the Cadbury
Schweppes case (C-196/04, NA 2006-022). In that case, the Court also compared
the treatment of investments in different MS with high respectively low taxation.
Regarding Columbus's argument that the German rule leads to a distortion of the
choice that investors have to establish themselves in different MS, the ECJ stated
that MS are not obliged to adapt their own tax system to different systems in other
MS in order to guarantee an equal domestic taxation. For the same reasons the free
movement of capital was also not restricted.

Furthermore the ECJ stated that it has no jurisdiction to rule on the potential treaty
override.

In our opinion this decision is not helpful to achieve a Single Market. Not comparing
taxpayers that invest in different MS is questionable, especially after the decision in
the Cadbury Schweppes case. Indeed, MS do not have the obligation to adapt their
own tax systems to different other MS tax systems at this state of harmonisation, but
it is difficult to see the relevance of this statement for a provision that specifically aims
at treating resident taxpayers differently depending on their place of investment.
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