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Portugal versus EC (C-88/03) – State aid in the Azores

The Portuguese Republic brought an action before the ECJ seeking the annulment of the 
European Commission’s decision of 11 December 2002 (2003/442/EC), which classifies as State 
aid the reduction of personal and corporate income tax rates for entities resident in the 
Autonomous Region of the Azores. The outcome of a formal investigation, following the EC’s 
guidelines on the provision of national regional aid, was that the aid in question was considered 
to be compatible with the EU rules by means of a derogation laid down in Art. 87(3) a and c of 
the EC Treaty, stating that aid can be allowed if used to promote the economic development of 
areas where the standard of living is abnormally low, where there is serious underemployment or 
to facilitate the development of certain economic activities in such areas, as far as the aid is 
intended to offset the additional costs arising from the factors as identified in Art. 299 (2) of the 
EC Treaty (like remoteness, insularity, economic dependency on a few products. 

However, in the view of the Commission, the derogation should not apply to the financial sector 
and “intra-group services” activities (section K, Code 74 of NACE Rev. 1.1). Therefore the 
Commission ordered Portugal to recover the aid granted to entities carrying on financial or intra-
group service activities. 

This case raises the question as to which principles apply in assessing whether or not variations 
in national tax rates adopted solely for a designated geographical area of a Member State, fall 
within the scope of State aid. Furthermore, it raises the issue of the boundary between the State 
aid rules and Member States’ “exclusive” competence in direct taxation. The ECJ decided, 
following the opinion A-G Geelhoed, that a geographically limited national tax rate variation is not 
selective if the lower tax results from a decision taken by a local authority that is truly 
(institutionally, procedurally and economically) autonomous from the central government of a 
Member State. Although The Azores are an autonomous region under the Portuguese 
Constitution with its own government bodies with the power to exercise their own fiscal 
competence and the right to adapt national fiscal provisions to regional specificities, the decision 
of the Azores Regional Assembly to take the contested tax reduction was not made truly 
autonomously, as the reduction in tax revenue is offset by a financing mechanism which is 
managed on a Portuguese level. 

Therefore, the relevant framework of determining the selectivity cannot be defined exclusively 
within the geographical limits of the Azores region but they must be assessed in relation to the 
whole Portuguese territory. Furthermore, the tax measure is not justified by the nature or overall 
structure of the Portuguese tax system.
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