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Advocate General Kokott´s opinion in the Finnish Oy AA case (C-231/05) on cross-border group 
contributions 

On Tuesday 12 September 2006, AG Kokott handed down her opinion in the Oy AA case (formerly know as 
the Oy Esab case) concerning the applicability of the Finnish group contribution regime in cross-border 
situations.

Finnish resident company Oy AA contemplated to give a group contribution to its grand-grand-parent 
company AA Ltd. resident in the UK. According to Finnish Group Contribution Act (GCA), such contribution 
is – in domestic situations and under certain conditions – tax deductible for the distributor and taxable 
income for the recipient. Accordingly, the regime may be used within a Finnish group to offset losses or to 
distribute profits. In the case at hand, the domestic requirement of the recipient was not fulfilled, thus, the 
contribution would not have been taxable in Finland. 

Oy AA received an advance ruling from Finnish Central Tax Board (Keskusverolautakunta, KVL) stating that 
the group contribution would not be tax deductible for Oy AA. The taxpayer appealed to the Finnish 
Supreme Administrative Court (Korkein hallinto-oikeus, KHO), which in turn referred the question to ECJ for 
an advance ruling, in the following terms: 

Are Articles 43 and 56 of the Treaty establishing the European Communities, having regard to 
Article 58 of the Treaty and Council Directive 90/435/EEC on the common system of taxation 
applicable in the case of parent companies and subsidiaries of different Member States, to be 
interpreted as precluding a system such as that of the Finnish group subsidy legislation in which a 
condition for the deductibility in taxation of a group subsidy is that both the donor and the donee 
of the group subsidy are companies resident in Finland?

Kokott started her opinion by stating that she saw no relevance for Parent-Subsidiary Directive in this case. 
Following this, she indicated that in her opinion Art. 43 and 48 of the EC Treaty could be interpreted 
simultaneously with Art. 56 and 58, but referring to the established case law of the ECJ, concluded that Art. 
43 and 48 would take precedence in this case.

Kokott concluded that, under the Finnish group contribution regime, international groups are less favorably 
treated when compared to domestic groups. She concluded that this difference in tax treatment amounts to 
a restriction of the freedom of establishment. With respect to the foreign parent company, Kokott sees this 
to be discrimination based on residence and with respect to its Finnish subsidiary, a different treatment –
i.e. non-deductibility of group contribution – in cross-border situations. AG Kokott denies the raised 
argument on the non-comparability of the situations on the basis of ECJ’s judgment in Schempp (C-403/03). 

When considering the possible justifications, Kokott first rejected fiscal cohesion as disproportionate, but 
went on and accepted the same three justifications as the ECJ did in Marks & Spencer. Accordingly, the 
preservation of allocation of taxing powers between Member States, the prevention of double relief and the 
risk of tax avoidance taken together allow Finland to deny cross-border group contributions. Then Kokott
concluded that the measures Finland had taken when denying the possibility to shift locally generated  
profits abroad were proportionate, especially when considering the need to respect a proper allocation of 
taxing powers between the Member States. However, Kokott concluded her opinion by explicitly stating that 
as the facts of the case did not involve a question on the Marks & Spencer type of losses (i.e. foreign losses 
without the possibility of being used abroad), she did not analyse whether the Finnish rules would be 
disproportionate in those cases. 

Accordingly, Kokott´s opinion is that in this case at hand, the EC Treaty or Parent-Subsidiary Directive do 
not preclude Finland from requiring that both the giving and the receiving company are Finnish residents. 
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