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Spanish Government announces amendment to the Non-residents Income Tax
Act (Pension Funds and rules for determining the taxable base)

On 30 April 2009, the Spanish Ministry of Economy and Finance announced in a
press release it is preparing to introduce amendments to the Spanish Non-residents
Income Tax Act in order to end the discriminatory treatment of non-resident EU (and
EEA) based pension funds, and that amongst other things, dividends and gains paid
to non-resident pension funds will be exempt from taxation. In recent weeks, Spanish
media have speculated that the Government will amend its legislation before 2010.

The Spanish Government has now confirmed that the Bill that it intends to submit to
the Spanish Parliament will seek to modify Spain’s non-resident domestic tax rules
that either directly or indirectly, potentially or effectively, impose a discriminatory
treatment on non-resident pension funds, as this breaches the Fundamental
Freedoms set forth under the EC Treaty.

The Bill which has not yet been made public will introduce the following amendments:

(a) Exemption of taxation (no withholding tax) on dividends distributed by Spanish
entities to foreign EU Pension Funds or to permanent establishments of said
Pension Funds located in another EU Member State. Basically, this measure
aims at ending the discriminatory treatment imposed on EU based Pension
Funds when compared to domestic ones.

(b) Modification of the rules currently in existence for calculating the taxable base of
certain types of income obtained by non-residents that reside in the European
Union without having a permanent establishment in Spain. Basically, this
measure aims at taxing certain types of income (still to be determined) on a net
basis as if they were tax residents in Spain rather than on a gross basis as it is
currently the case.

The Government announcement indicates an awareness within that the current
legislation may be in breach of the EC Treaty. This is a welcome new development,
as the European Commission announced on 27 November 2008 that it had referred
Spain to the European Court of Justice for its non-compliance with the EC’s formal
request to amend its legislation. The Commission’s action was based on a joint
complaint filed by PwC and EFRP with the Commission in 2005 against Spain and a
number of other EU Member States.

Pension funds which have filed “protective” refund claims in a timely and correct
manner should be affected positively by the prospective change of legislation. To
safeguard their rights for previous years and for the future, EU pension funds should
consider filing protective refund requests in line with local statutory time limits.


