
EU Direct Tax Group

The EUDTG is one of PwC’s Thought
Leadership Initiatives and embedded in
the International Tax Services Network.
The EUDTG is a pan-European network
of EU tax law experts and provides assis-
tance to organizations, companies and
private persons to help them to fully
benefit from their rights under EU law.



Newsalert
EU Direct Tax Group
NA 2009 / 004

16 March 2009

For more detailed information, please do not hesitate to contact your local PwC contact person or a member of the EUDTG.

Fredrik Ohlsson +46 31 793 14 19 fredrik.ohlsson@se.pwc.com

Gunnar Andersson +46 8 885 338 60 gunnar.andersson@se.pwc.com

Should you be interested in receiving the free bi-monthly newsletter, then please send an e-mail to eudtg@nl.pwc.com, with “subscription EU Tax News”.

* connectedthinking

© 2009 PricewaterhouseCoopers. All rights reserved. Price-
waterhouseCoopers refers to the network of member firms of
PricewaterhouseCoopers International Limited, each of which
is a separate and independent legal entity. * connectedthink-
ing is a trademark of PricewaterhouseCoopers.

While every attempt has been made to ensure that the con-
tents of this Newsalert is correct, PricewaterhouseCoopers
advises that this Newsalert is provided for general guidance
only and does not constitute the provision of legal advice,
accounting services, investment advice, written tax advice or
professional advice of any kind. The information provided
should not be used as a substitute for consultation with pro-
fessional tax, accounting, legal or other competent advisers.

Swedish group relief system is not in line with the freedom of establishment,
says Swedish Supreme Administrative Court

The Swedish group relief system (Sw. "koncernbidrag", group contribution) allows a
qualifying company to take a tax deduction for a transfer of funds to another Swed-
ish company, provided that this other company reports the funds received as tax-
able income. Typically, this other company has incurred a loss, and so the tax con-
solidation effect is achieved. The Swedish legislation stipulates that the group con-
tribution is not tax deductible in case the recipient is not liable to tax in Sweden.

It has been debated in Sweden for years if the Swedish rules are in line with the
freedom of establishment in the EC Treaty. The ECJ judgments in Marks & Spencer
(C-446/03) and Oy AA (C-231/05) added to this debate. The Swedish Government
and the Swedish tax agency stated that they found it clear that the Swedish group
contribution system did not have to be amended in any way. The Swedish Advance
Tax Ruling Board did not share this view in several rulings in 2006, 2007 and 2008.
The rulings were appealed to the Swedish Supreme Administrative Court (“the
Court”).

The Court finally handed down 10 unanimous judgments on this matter on 11 March
2009. It is clear that the Court disagrees with the views taken by the Government
and the tax agency. The Court also found it unnecessary to ask the ECJ for a pre-
liminary ruling.

In line with the Marks & Spencer case, the Court ruled that a Swedish parent com-
pany will get a tax deduction for final losses suffered by subsidiaries within the EEA,
if the losses cannot be used in the other country, but only if the subsidiary is dis-
solved through liquidation. The Court noted that a Swedish parent company would
have been able to deduct a group contribution to a Swedish subsidiary the year be-
fore the liquidation of the Swedish subsidiary is finalized. The same should apply to
a group contribution to a subsidiary within the EEA area. The Court also gave some
guidelines on the complex issue of how the amount of the tax deductible group con-
tribution should be calculated. Still, some uncertainties remain to be clarified.

In line with the Oy AA case, the Court on the other hand also ruled that a group con-
tribution from a Swedish subsidiary to its parent company within the EEA will not be
tax deductible in Sweden. A few cases involving group contributions from a Swedish
sister company to another sister company within the EEA were furthermore re-
jected, and a few cases concerning merger losses were dismissed.

In a comment the day after the Court’s judgments had become public, the Swedish
Finance Minister stated that he will study the judgments very carefully. He added
that it could not be ruled out that actions will be taken to protect the Swedish tax
base.


