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Changes to the Polish Corporate Income 
Tax Law

A draft amendment to the Polish Corporate Income Tax (‘CIT’) Act was published by the 
Polish Ministry of Finance on 24 August 2012. It targets several areas for tax 
optimization and includes, in particular, significant changes regarding the tax status of a 
joint stock partnership, new rules on taxation of distributions in-kind, widening thin 
capitalization provisions and transfer pricing regulations. It also includes new rules on 
disposals of assets held by a European Company, European Cooperative Society, and a 
Polish permanent establishment of a foreign business.

Distributions in-kind 

Distribution of a company’s assets (e.g. real 
estate) as a dividend, or as consideration for 
the redemption of shares, constitutes a 
taxable disposal by the distributing 
company, subject to CIT (currently 19%). 

Joint-stock partnership becomes 
CIT taxpayer 

Joint stock partnerships are hybrid entities 
that connect features of a limited liability 
partnership and a joint stock company. 
Currently they are not taxpayers for CIT 
purposes, but are transparent entities not 
eligible for the benefits of double tax treaties 
and EU Directives. Additionally, current 
practice is that profits generated by joint-
stock partnerships are not subject to 
taxation until distributed to the partners. 
 
The draft amendment changes their tax 
status into CIT taxpayers. Consequently, any 
income generated by a joint stock 
partnership is immediately subject to CIT 
(currently 19%). 

According to transitional provisions, profits 
generated by joint stock partnerships before 
introducing the new regulations but paid out 
thereafter should be taxed under the new 
rules, but may not be exempt from taxation 
based on the Parent-Subsidiary Directive. 

Thin capitalization limitations 

Under the amended regulations, interest 
paid on loans granted by entities holding 
directly or indirectly 25% of the borrower’s 
shares, as well as on loans granted by 
another company (if the same entity holds 
directly or indirectly at least 25% of the 
shares both in the borrower and the lender), 
may be disallowed. 

The draft amendment also specifies the 
methodology for calculating the interest 
disallowance by the thin capitalization 
restrictions. 

The new regulations should not apply to 
interest on loans already in place. 

Transfer pricing issues 

The amendment widens transfer pricing 
regulations to include profit split between 
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related parties derived from their 
partnerships and joint venture projects. 

Tax cost on redemption of shares 
acquired in a share-for-share 
exchange 

The draft amendment clarifies the taxable 
basis in the case of redemption of shares 
acquired via share-for-share exchange. 
Previously, it was debatable whether on 
redemption of shares acquired via share-for-
share exchange their owner was entitled to 
deduct any costs, but going forward it should 
be clear that the acquisition costs incurred on 
the share-for-share exchange should be 
treated as tax deductible upon redemption of 
such shares. 

Taxation of dividends received 
which were tax deductible for the 
paying company 

The intention was that the amendment 
targets ‘profit-participation loans’ and similar 
hybrid-type arrangements where a tax 
deduction is enjoyed for the cost and the 
income is exempt for the recipient. 

However, in practice the draft amendment 
eliminates the Polish tax exemption for 
dividends received (and similar income), 
where the foreign payer has enjoyed a tax 
deduction. 

Taxation of retained earnings 

The draft amendment clarifies the taxation of 
undistributed retained earnings, on 
transformation of an entity which is a CIT 
payer into an entity without legal personality. 

All retained earnings, which have not been 
distributed as dividends are subject to 
withholding taxation, irrespective of how they 
are classified in a balance sheet. 

Assets of European Company, 
European Cooperative Society 
and Polish permanent 
establishment of a foreign 
entrepreneur 

The draft amendment establishes: 

 tax bases for fixed and intangible assets on 
change of registered country of tax 
residence of a European Company/ 
European Cooperative Society or on 

transfer of such assets to the Polish fixed 
place of business of a foreign 
entrepreneur; and, 

 tax bases on disposal of assets acquired 
and depreciated in states of their original 
country of tax residence. 

Tax basis of European Company’s, European 
Cooperative Society’s or foreign 
entrepreneur’s assets transferred to their 
Polish fixed place of business should be 
carried forward. Consequently, in case of 
their disposal, a deduction is only available 
for part of the historical acquisition costs, 
which have not been previously deducted for 
tax purposes. 

Entry into force 

The draft amendment is at an early stage of 
the legislative process.  Public consultations 
and intra-governmental discussions are on-
going. 

Assuming a relatively smooth parliamentary 
procedure, it should come into force on 
1 January 2013. 

Our View 

For real estate businesses, a very significant 
change is the widening of thin capitalization 
restrictions to include interest on loans 
granted by entities indirectly related to the 
borrower. The beneficial treatment of the 
existing loans is preserved, but with respect 
to new loans more strict thin capitalization 
regulations would apply. 

Additionally, real estate holding structures 
involving joint-stock partnerships need to be 
reviewed. In particular, this may involve 
holding structures where a Polish close-
ended investment fund (exempt from CIT) is 
a shareholder of the joint-stock partnership. 
It remains possible that in certain cases 
holding structures involving Polish close-
ended investment fund could be retained. 

While the legislator intended that assets 
distributed in the course of liquidation will 
trigger taxation at the level of the liquidated 
company, based on the wording of the draft 
one may claim that this may not be the case. 
Thus, when the amendment is final it should 
be reviewed whether a step-up in the tax 
value of real estate achieved via liquidation 
of the real estate holding company may be 
still available.
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For more information, please contact your 
local PwC real estate tax service provider 
or one of the contacts below. 
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