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• The individual is present in Japan for 
not more than 183 days in any twelve 
month period commencing or ending in 
the tax year; 

• The individual’s remuneration is paid 
by, or on behalf of, an employer who is 
not a resident of Japan; and 

• The individual’s remuneration is not 
borne by a permanent establishment 
which the employer has in Japan. 

In addition, in determining whether the 
individual satisfies all three conditions 
above, Japan follows the “economic 
employer” concept. Therefore, even if 
the individual’s remuneration is not 
directly charged to Japan but the 
individual’s services are for the benefit 
of the company in Japan, then this 
income would not qualify for treaty 
exemption from Japan taxation. 

If the individual does qualify for the 
exemption, a Japan individual income 
tax return does not need to be filed to 
claim the exemption.   

Definition of Resident – 
“Tie-breaker” provisions 
In order to properly apply the treaty 
provisions, including elimination of 
double-taxation, an important first step 
is to determine of which country the 
taxpayer is a resident for treaty 
purposes. 

If an individual meets the treaty 
definition of residency for both Japan 
and Hong Kong, then the tax treaty 
provides further guidance or a “tie-
breaker” test to determine the country 
of residence.  The test and the ordering 
are as follows: 

1. Permanent home - where does the 
individual have a permanent home 
available to him or her?  

2. Centre of Vital Interests – if the 
individual has a permanent home in 
both locations, then the country where 
he/she has closer personal and 
economic relations. 

3. Habitual abode – if the centre of vital 
interests cannot be determined, then in 
which country does the individual have 
a habitual abode?  

4. Competent authorities - If the first 
three tests are inconclusive, then the 
competent authorities of both countries 
will settle the question by mutual 
agreement. 

These tests, including their ordering, 
are the same as the Organization for 
Economic Cooperation and 
Development (OECD) model income 
tax treaty except that the Japan-HK tax 
treaty does not consider the individual’s 
nationality before moving on to the 
competent authorities. 

Dividends and Interest – 
Reduced tax rates 
Articles 10 and 11 of the tax treaty cover 
the taxation of dividends and interest 
income. In general, for residents of 
Hong Kong who receive dividends 
and/or interest income from Japanese 
companies or financial institutions, the 
Japan tax is limited to a maximum of 
10% on this income. 

It should be noted that this is not 
currently beneficial on Japanese 
dividend income from a listed company 
since the existing non-resident tax rate 
without the tax treaty is only 7%.  
However, the treaty does provide a 
benefit for interest income since the 
non-resident tax is currently assessed 
at a flat 15% rate. 
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Limitation of Relief 
The tax treaty also contains an article 
disallowing the reduced tax rates on 
dividend and interest income and the 
treatment of royalties, certain capital 
gains and other income, if the main 
purpose of the creation or assignment 
of any right to income or income-
producing property was to take 
advantage of the preferential treatment 
offered in the tax treaty. This particular 
article is different from the “Limitation 
on Benefits” article that Japan has in 
place with other tax treaty partners.  

Further, the Limitation of Relief article 
does not provide any clearly defined 
objective tests or guidance in the treaty 
or its protocol as to the definition of 
“main purpose”. 

Directors’ Fees 
Similar to the OECD model income tax 
treaty, directors’ fees will be taxed in 
the country where the company, not the 
individual, is resident. 

Pensions and Alimony 
The tax treaty indicates that pension 
and other similar remuneration should 
only be taxed in the country where the 
individual is resident.  And, similar to 
Japan’s tax treaty with the United 
States with regard to alimony payments 
if the payor and recipient are residents 
of different countries, alimony is only 
taxable if the payor is entitled to a 
deduction for such payments in 
computing taxable income in his or her 
country. 

Capital Gains 
Generally, capital gains on shares are 
taxed only in the country where the 
individual is a resident. Different from 
the OECD model income tax treaty but 
similar to Japan’s tax treaty with the 
United States, there is a provision that 

allows Japan to tax the capital gain on 
shares or interest in a financial 
institution held by a resident of Hong 
Kong if the Japan financial institution 
received financial assistance from 
Japan and the capital gain is realized 
within five years from the first date the 
financial assistance was provided. 

Exchange of 
Information 
While the protocol to the tax treaty 
does indicate that confidential 
communications between admitted 
legal representatives and their clients 
do not need to be supplied under the 
Exchange of Information article (so 
long as such communications are 
protected from disclosure under the 
country’s domestic laws), the tax treaty 
does contain a very comprehensive 
exchange of information agreement 
between Japan and Hong Kong that is 
generally in-line with the OECD model 
income tax treaty. 

The Bottom Line 
The Japan-Hong Kong tax treaty may 
provide relief to short-term business 
travelers to Japan (and Hong Kong) by 
exempting such employment income 
from taxation in Japan (or Hong Kong).   

While the tax treaty will not come into 
effect in Japan until January 1, 2012, 
employers and individuals should start 
thinking about the implications of the 
tax treaty and the beneficial planning 
opportunities that could be available.  
For example, with regard to the 
employment income exemption, 
contemporaneous travel records will 
need to be maintained to plan the 
duration and timing of future business 
trips. 

The treaty also provides tax relief in the 
form of reduced tax rates on investment 
income.  But, the treaty may also limit 
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certain relief otherwise allowable if the 
person is deemed to take advantage of 
the treaty.  

Finally, the treaty facilitates the 
exchange of tax information between 
the two countries which could result in 
an increase in “joint” audits or other 

information sharing to  further the 
enforcement of compliance 
requirements. 
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