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'Living-Away-From-Home' bill revised 
and almost law  

In Brief 
Following the recommendations by 

the House of Representatives 

Standing Committee on Economics 

(Committee) (see Global Watch dated 

August 17, 2012), the Australian 

Government on August 21, 2012 

introduced a much revised Bill to 

reform the Living-Away-From-Home 

(LAFH) rules. 

The LAFH rules can provide tax-free 

benefits for housing and food costs of 

employees who are required to live 

away from their home in order to 

perform employment duties 

elsewhere.   

 The revised Bill:  

1. retains the reformed LAFH rules 

for allowances and 

reimbursements wholly within the 

Fringe Benefits Tax (FBT) regime 

(the previous version of the Bill 

included LAFH allowances in the 

income tax regime and some of the 

food and drink expenses in the FBT 

regime);  

2. extends LAFH concessions to Fly-

In Fly-Out (FIFO) and Drive-In 

Drive-Out (DIDO) workers even 

when these employees do not 

maintain a home in Australia;  

3. clarifies what constitutes a 

“material variation” to an 

employment contract for purposes 

of the transitional rules.   

Unfortunately, the revised Bill does 

not include any changes indicating 

that temporary residents who are 

living in an Australian home and who 

are not FIFO or DIDO workers would 

qualify for LAFH concessions.  

The Bill has now passed in the House 

of Representatives but is not yet law.  

In order for it to become law, it must 

be passed by the Senate and receive 

Royal Assent from the Governor
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General.  The Senate does not sit again 

until September 10, 2012. 

Given the Bill is not being challenged 

by the opposition party, it is expected 

that it will be passed into law in its 

current form and will be effective from 

October 1, 2012.  Employers should 

now finalise their response to the 

proposed changes.   

Under which tax regime are 
LAFH allowances treated? 

Following the recommendations of the 

Committee, the Government revised 

the Bill to retain the taxation 

treatment of LAFH allowances and 

benefits solely within the FBT regime.   

PwC Observation: An immediate 

advantage of retaining LAFH 

allowances in the FBT regime is that 

the allowances should not attract any 

compulsory superannuation 

obligations (as they could have if the 

allowances were in the income tax 

regime).  

Who are FIFO & DIDO workers 
under the revised Bill? 

The revised Bill extends LAFH 

concessions for FIFO and DIDO 

workers to include those employees 

that do not maintain a usual place of 

residence within Australia (e.g. where 

an employee retains a non-Australian 

home or lives with family when not 

working).   

To qualify as a FIFO or a DIDO 

worker, the employee has to satisfy 

the following requirements: 

 the employee has residential 

accommodation at or near his or 

her usual place of employment; 

 the employee, on a regular and 

rotational basis: 

o works for a number of days and 

has a number of days off (but 

not the same days in 

consecutive weeks); and 

o on completion of the working 

days, travels from the usual 

place of employment to the 

normal residence and, on 

completing the days off, returns 

to their usual place of 

employment; and 

 the basis of the employment is 

customary for employee 

performing similar duties in that 

industry; and 

 it would be unreasonable for the 

employee to travel on a daily basis 

on work days between the usual 

place of employment and normal 

residence; and 

 it is reasonable to expect the 

employee will resume living in the 

normal residence when duties of 

that employment no longer require 

the employee to live away from the 

normal residence. 

The term „normal residence‟ is defined 

as being the usual place of residence of 

the employee or the place in Australia 

where the employee usually resides.  

The employee is not required to have 

an ownership interest in the normal 

residence for purposes of the FIFO 

and DIDO worker definition. 

PwC Observation: We note that the 

definition of FIFO and DIDO workers 

does not require the employee to be 

working at a remote site (as defined 

in the Australian taxation law) and 

appears to include both remote and 

non-remote sites.  This is interesting 

as the Committee’s recommendation 

to extend LAFH concessions to FIFO 

and DIDO workers where they did 

not maintain a usual place of 
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residence within Australia was 

specifically in relation to “remote 

construction sites”.   

Where employees work on a rotational 

basis such that the number of days on 

and off are not the same days in 

consecutive weeks, employers should 

consider whether the rosters for any of 

their employees are on a weekly basis 

as this may preclude the employee 

from being eligible for the LAFH 

concessions as a FIFO or DIDO 

worker.   

Although the definition of a FIFO and 

a DIDO worker has been expanded, 

“commuters” will need to seek specific 

advice on whether they can claim 

LAFH concessions from October 1, 

2012. 

Who decides when to pause the 
12-month period? 

Generally, LAFH concessions are 

available for a maximum 12 month 

period for a qualified employee at any 

particular work location. During the 

consultation period, it was noted that 

the 12 month rule could be “paused” 

where the employee returned to their 

usual place of residence in Australia.  

It was unclear how this would operate 

in practice.   

The revised Bill now states that 

whether the 12 month period is 

“paused” will be decided by the 

employer and not the employee.  This 

makes the application of pauses in the 

12 month rule easier for employers to 

administer.   

An employer may choose to pause the 

12-month period when the employee 

takes annual leave, long service leave 

or sick leave and returns to their usual 

place of residence in Australia.  This 

allows the employer the flexibility to 

determine when to restart the 

remainder of the 12-month period for 

an employee who is eligible for LAFH 

concessions.  

The employee will not be eligible for  

LAFH concessions for any 

accommodation or food expenses 

during the paused period and the 

employer will be subject to FBT on the 

provision of any accommodation and 

food and drink benefits during the 

paused period. 

Are declarations needed for 
LAFH allowances?  

In order for an employer to reduce the 

taxable value of a LAFH allowance for 

FBT purposes, the employer will need 

to receive a signed declaration from 

the employee stating; 

 the address of the place in 

Australia where the employee 

usually resides when in Australia;  

 that the employee‟s usual place of 

residence in Australia (which the 

employee and/or the employee‟s 

spouse has an ownership interest 

in) continues to be available for the 

employee‟s immediate use and 

enjoyment at all times the 

employee is LAFH; and 

 the address of each place where the 

employee actually resided during 

the period the LAFH benefit relates 

to. 

For an employee that is a FIFO or 

DIDO worker, the declaration must 

state: 

 the address of the employee‟s 

usual place of residence; and 

 that the employee meets the 

criteria to be a FIFO or a 

DIDO worker; and 
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 the address of each place the 

employee actually resided 

during the period the benefit 

relates to.  

The signed declaration needs to be 

provided to the employer before the 

declaration date for the FBT year in 

which the benefit was provided.   

For the year ending March 31, 2013, it 

appears that employers will need to 

obtain two declarations from qualified 

employees: one declaration under the 

current LAFH rules and another one 

under the new LAFH rules.   

Should LAFH expenses be 
substantiated? 

Before the relevant date for the 

declaration, employees must 

substantiate their LAFH expenses.  

The expenses that need to be 

substantiated are:  

 accommodation expenses – 

all expenses must be 

substantiated; and  

 food expenses – only expenses 

that exceed a “reasonable 

amount” as determined by the 

Commissioner need to be 

substantiated.   

This substantiation can be done by the 

employee giving documentary 

evidence of the expense to their 

employer (e.g. receipts) or the 

employee providing a declaration to 

the employer in relation to the 

expense.   

If the employee provides a 

declaration, the employee must retain 

relevant documentation to 

substantiate the expenses for 5 years 

from the date of the declaration.   

 

When are the LAFH rules 
effective?  

Unless an employee qualifies for 

LAFH under the transitional rules, the 

new rules will apply to qualified 

employees on or after October 1, 2012 

for any LAFH allowances and benefits 

relating to a period on or after 

October 1, 2012. 

Where a LAFH allowance or benefit 

has been provided before October 1, 

2012 but relates to a period after 

October 1, 2012, the LAFH allowance 

or benefit will be subject to the new 

LAFH rules.   

For example, a prepayment of a LAFH 

allowance or benefit prior to October 

1, 2012 that relates to a period on or 

after October 1, 2012 will be subject to 

the new LAFH rules. 

When is an employment 
arrangement  “materially 
varied”? 

The Supplementary Explanatory 

Memorandum (EM) released on 

August 22, 2012 provides further 

clarification around when an 

employment arrangement is 

“materially varied”.  This is important 

for the transitional rules as employees 

will not be able to claim relief under 

these rules if their eligible 

employment contract is “materially 

varied”.   

Paragraph 1.59 of the EM states the 

following in relation to when a 

contract is “materially varied:” 

“For the purposes of the transitional 

rules, an annual salary review is not 

a material variation to an 

employment arrangement.  Changes 

to an employment arrangement to 

reflect other annual adjustments, 

such as the food component of a 
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LAFHA, do not constitute a material 

variation. In the case of promotions, 

it will be a matter of fact depending 

on the circumstances in each case.  

For example, if an employee is 

promoted and the underlying terms 

of their employment arrangement do 

not change, there has not been a 

material variation in the employment 

arrangement. However, if there are 

fundamental differences to the 

employment arrangement arising 

from the promotion, the employment 

arrangement has been the subject of a 

material variation.” 
 

There is some solace from the EM 

where it says “if there are fundamental 

differences to the employment 

arrangement arising from the 

promotion, the employment 

arrangement has been the subject of a 

material variation.”  The clarification 

stops short of saying a material 

variation only occurs where there is a 

fundamental change to the 

employment contract such that LAFH 

status would be lost in any event.  

 

The Bottom Line  

As the revised Bill including the LAFH 

rules is now awaiting to be passed by 

the Senate and to receive Royal 

Assent, employers must finalise their 

response to the proposed changes.   

Employers will now need to address 

employee eligibility under both the 

new and transitional rules, make 

adjustments to payrolls and revise 

their LAFH and permanent relocation 

policies. Recruitment policies will also 

need to be addressed.  

Employers should also ensure that 

employees who receive allowances and 

qualify for LAFH concessions under 

the new rules are aware that they need 

to retain documentation in relation to 

their accommodation and, where 

applicable, food expenses.  

 

For more information, please do not hesitate to contact: 

Tony Halcrow   +61 2 8266 7279    anthony.halcrow@au.pwc.com  

Jim Lijeski                 +61 2 8266 8298    jim.lijeski@au.pwc.com  

Shane Smailes +61 3 8603 6097   shane.smailes@au.pwc.com  

Alana Haiduk +61 7 3257 8703   alana.haiduk@au.pwc.com  

Maria Ravese +61 8 8218 7494   maria.a.ravese@au.pwc.com  

Lisa Hando  +61 8 9238 5116    lisa.hando@au.pwc.com   

 

Solicitation. 
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