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RETT on share deals: The end of the story? 

Once again the Spanish Real Estate Transfer Tax (“RETT”) rules on share deals involving 
Spanish real estate rich entities hit the tax headlines. After the preliminary ruling issued in 
2010 by the European Court of Justice (“ECJ”) confirming the compatibility of RETT 
regulations with the Directive concerning indirect taxes on the raising of capital, the Spanish 
Supreme Court is referring again a preliminary question to the ECJ to conclude on the 
compatibility of such rules with the VAT Directive and with the freedoms of establishment 
and movement of capital. Hopefully this time good news will come from Luxembourg. 
 

RETT on share deals 

The acquisition of shares in companies 
whose underlying assets are directly or 
indirectly mainly made up of real estate 
located in Spain may be subject to Real 
Estate Transfer Tax if the buyer acquires 
more than 50% of the share capital or 
increases his controlling stake in the 
company. 

RETT is payable by the buyer on the 
market value of the underlying real estate, 
typically at a rate of 7%. It should be noted 
that these RETT rules were originally 
introduced as an anti-avoidance 
mechanism for cases where indirect 
taxation on asset deals was intended to be 
avoided through the implementation of 
share deals. 

2010: First preliminary ruling 

A preliminary question in connection with 
RETT on share deals was referred by the 
Spanish Supreme Court to the European 
Court of Justice in 2009. The Supreme 
Court asked (i) whether the Directive 

concerning indirect taxes on the raising of 
capital allows Member States to 
automatically impose RETT on share deals 
without the need to demonstrate that the 
transaction is tax driven, and (ii) whether 
the said Directive allows RETT on the 
transfer of the majority of shares in 
companies mainly holding real estate 
assets even though they are clearly 
assigned and used for the purpose of a 
different business activity. 

In 2010 the ECJ concluded that the 
Directive did not preclude legislation of a 
Member State such as the Spanish RETT 
rules on share deals, even in cases where 
(i) there was no intention to evade tax, and 
where (ii) the real estate rich companies 
are fully operational and the immovable 
properties cannot be dissociated from the 
economic activity carried out by those 
companies. 

The first round against Spanish RETT on 
share deals was overturned at ECJ level. 
Consequently the regulations remain fully 
enforceable. 
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2012: A new preliminary 
question 

Now the Spanish Supreme Court is 
referring new preliminary questions based 
on the conflict between the Spanish RETT 
rules and the VAT Directive and the EU 
freedoms. In particular, the Spanish 
Supreme Court is asking the ECJ to 
consider the following questions: 

 Is it a requirement of [the VAT 
Directive] that transactions by a taxable 
person involving the sale of shares 
which amount to acquiring title to 
immovable property be subject to VAT 
and not be exempt, in view of the 
exception made in respect of securities 
giving the holder thereof de jure or de 
facto rights of ownership or possession 
over immovable property or part 
thereof? 

In summary, does the VAT Directive 
require a taxpayer to „look through‟ an 
acquisition of shares in a company to 
the nature of the underlying assets of 
that company?  

 Does the [VAT Directive] permit  a 
provision in [Spanish Law] which 
provides  that  the acquisition of the 
majority of the capital of a company 
whose assets essentially comprise 
immovable property is subject to an 
indirect tax other than VAT, namely 
[RETT], without regard to  the 
possibility that the parties to the 
transaction may be acting in a business 
capacity, bearing in mind that had the 
immovable property been transferred 
directly, instead of transferring the  
shares or interests, the transaction 
would have been subject to VAT? 

In Summary, does the VAT Directive 
allow a tax authority to implement 
legislation which replaces VAT with a 
different indirect tax?  

 Is it compatible with the freedom of 
establishment...and with the free 
movement of capital under [the Treaty 

on the Functioning of the European 
Union] for a provision of national law 
such as [the Spanish RETT rules], to 
provide that duty is chargeable on the 
acquisition of the majority of the capital 
of companies whose assets essentially 
comprise immovable property situated 
in Spain, without offering the 
possibility of demonstrating that the 
company over which the control is 
obtained is economically active? 

In summary, is RETT compatible with 
EU principles on the freedom of 
movement of capital?  

Our View 

 The VAT vs. RETT complex equilibrium 
has historically created uncertainties in 
the indirect taxation of real estate 
transactions in Spain, not only in share 
deals of real estate rich companies, but 
also in respect of asset deals in 
particular regarding the existence of a 
going concern where the transfer would 
be out of the scope of VAT and subject 
to RETT. 

 We understand that there are technical 
grounds to expect that the ECJ may 
conclude that share deals of real estate 
rich companies should be subject to 
VAT and not VAT exempt. This would 
prevent RETT being applicable to 
transfers of interests in such entities 
between entrepreneurs. 

 Under the scenario of a ruling 
confirming the VAT taxation of share 
deals, close attention shall be paid to 
the wording of the preliminary ruling 
and further developments, in order to 
understand how the applicable 
exemptions for certain real estate 
transfers and the option to VAT may 
work for share deals of real estate 
companies. 

 In addition, we cannot forget that 
holding entities may not be regarded as 
VAT taxpayers, and consequently their 
activities fall out of the scope of VAT. 
The review of the status of those 
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entities holding Spanish real estate rich 
companies as a taxable person for VAT 
purposes may become essential to 
facilitate share deals in the event of a 
ruling in favour of VAT taxation against 
RETT. 

 We cannot rule out that the current 
RETT legislation may be amended in a 
more VAT Directive friendly manner or 
even abolished. 

 PwC Spain recommends analysing any 
past and potential deals in light of the 
current circumstances and any further 
developments. Regarding RETT on 
share deals paid in the past, protective 
refund claims should be considered for 
those acquisitions close to the end of 
their statute of limitations period, i.e. 4 
years from date to date.
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For more information, please contact your 
local PwC real estate tax service provider 
or one of the contacts below. 
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Uwe Stoschek  
Global Real Estate Tax Leader  
+49 30 2636-5286  
uwe.stoschek@de.pwc.com 
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Real Estate Tax Leader - EMEA 
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david.roach@lu.pwc.com 
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