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Germany – CJEU grants joint taxation relief for
EU-Swiss frontier workers (C-425/11, Ettwein)
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On 28 February 2013, the CJEU
decided that a married couple being
resident in Switzerland and earning all
of their income in Germany can apply
for joint taxation and the splitting
method in Germany on the grounds of
the European Community-Switzerland
Agreement on the free movement of
persons (the Agreement).

Facts
Mr. and Mrs. Ettwein, a German
couple, moved their residency to
Switzerland but still derived all their
income from self-employment in
Germany. In their tax assessment they
applied for a joint taxation relief which
was denied. According to Sec. 1a ITA it
is possible for non-residents to get
joint taxation relief in Germany, but
only under the condition that they are
resident in an EU or EEA Member
State. As Switzerland qualifies as a
third state, the requirements for joint
taxation were not met. The couple
appealed the assessment arguing that
the denial infringes the Agreement
which also provides for a freedom of
establishment.

The CJEU’s judgment
In its judgment, the CJEU did not
follow the Advocate General’s opinion
(see Newsletter 2012 – 006) and held
that it is possible that German
nationals may claim rights under the

Agreement against their own country.
As Mr. and Mrs. Ettwein are resident
in Switzerland while they are working
in Germany, they fall under the scope
of the Agreement and qualify as ‘self-
employed frontier workers’.

According to the Agreement, self-
employed frontier workers enjoy, in
the host country, the same tax
advantages as residents if both are
comparable. The CJEU applied its
Schumacker case law (C-279/93) and
held that Mr and Mrs Ettwein are in a
comparable situation as a resident
couple, since they earn all or nearly all
of their income in Germany and,
hence, can be considered as virtual
residents.

As a consequence, the host state,
Germany, has to grant them the same
advantages as residents, i.e. joint
taxation and the splitting method.

As a result of the judgment, married
couples being resident in Switzerland
and earning all or nearly all of their
income in Germany can apply for joint
taxation and the splitting method in
Germany. However, it is settled case
law that couples who have significant
income also in the home state, here
Switzerland, are not in a comparable
situation. In this case, it is up to the
home state to take into account the
personal and family circumstances of
such taxpayers.


