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Finland – Supreme Administrative Court 
decisions: Dividends paid to US invest-
ment funds are exempt from Finnish 
withholding tax 
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Summary  

On 13 January 2015, the Finnish Supreme 
Administrative Court (“SAC”) rendered two 

decisions concerning the withholding taxa-

tion of Finnish sourced dividends from pub-

licly quoted companies received by two dif-

ferent types of US Regulated Investment 

Companies (“RIC”). 

In principle, dividends distributed to a US 
RIC are subject to a withholding tax of 15% 

based on the US-Finland treaty whereas do-

mestic dividends are in many cases tax  
exempt. In both decisions, the SAC concluded 

that no withholding taxes should have been 

levied in Finland on a basis of EU law (free 
movement of capital safeguarded in Article 63 

of the Treaty on the Functioning of the Euro-

pean Union, “TFEU”).  

Decision 1: an open-end US RIC  

The US RIC (“Fund 1”) was a sub-fund within 

a Massachusetts Business Trust. Fund 1 was 
an open-end investment fund. Fund 1 quali-

fied as a RIC and thus it was (while liable to 

tax as such) in practice tax exempt.  

The SAC considered whether Fund 1 could be 
considered comparable to a Finnish invest-

ment fund which is tax exempt. If objective 

comparability was achieved, there seemed to 

be a restriction on Article 63 TFEU. 

The SAC analysed several criteria and con-

cluded that when the legal and functional 

characteristics of Fund 1 and a Finnish in-
vestment fund were taken into account as a 

whole, the SAC held that Fund 1 was to be 

considered comparable to a Finnish invest-
ment fund in the manner referred to in the 

case law of Court of Justice of the European 

Union.  

According to the SAC, the restriction could 
not be justified by the need to guarantee the 

effectiveness of fiscal supervision when con-

sidering the information provided by Fund 1, 

the general possibilities to obtain information    

on the nature of a US fund and the provi-

sions on exchange of information included 

in the treaty between Finland and the US.  

Decision 2: a closed-end US RIC 

The US RIC (“Fund 2”) was established in 

the form of a Delaware Statutory Trust. 

Fund 2 was a closed-end investment fund. 

The ordinary shares in Fund 2 were listed 
on the New York Stock Exchange. Fund 2 

qualified as a RIC and thus, it was in prac-

tice tax exempt in the US.  

The SAC considered whether Fund 2 could 
be considered comparable to (i) a Finnish 

investment fund, (ii) a Finnish corporation 

or (iii) "another pool of assets" within the 
meaning of Finnish tax legislation. If objec-

tive comparability was achieved and the 

intra-Finnish situation would be tax ex-
empt, there seemed to be a restriction on 

Article 63 TFEU. 

The SAC analysed several criteria and con-

cluded that Fund 2 was considered to be 
mostly comparable to a Finnish corporation 

engaged in investment activities. In intra-

Finnish context, dividends distributed by a 
publicly listed corporation to another pub-

licly listed corporation are tax exempt. As 

the ordinary shares in the fund were listed 
on the NYSE, the SAC held that the situa-

tions are objectively comparable.  

Similar to the decision concerning Fund 1, 

the SAC held that different tax treatment of 
the cross-border situation could not be 

justified. 

What should you do? 

We strongly recommend US RICs to file 
claims to safeguard their rights. It is possi-
ble to claim refund for the withholding tax 
levied in year 2010 until 31 December 2015. 

For claims that are currently pending, we 
expect that the Finnish tax authorities will 
start processing the claims soon. 


