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Netherlands – Capital movement between M/S 
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5 June 2014 

On 5 June 2014 the European Court of 
Justice (‘CJEU’) passed its judgment in 
the joined cases of X BV and TBG 
Limited (C-24/12 and C-27/12, 
respectively). These cases had been 
referred to the CJEU by the Dutch 
Supreme Court on two points regarding 
the application of the Dutch dividend 
withholding tax to dividend 
distributions made by companies 
resident in the Netherlands to their 
parent companies in the Netherlands 
Antilles.  

The issue at stake in the national 
proceedings, was whether the 
imposition of the aforementioned 
withholding tax constituted a breach of 
the freedom of capital under Article 63 
TFEU. Subject to certain conditions, 
the aforementioned provision applies 
both to capital movements within the 
EU and to capital movements between 
the EU Member States and third 
countries.  

In the context of EU law, the Dutch 
Antilles have the special status of an 
Overseas Country and Territory (OCT) 
of the Netherlands. In an earlier case - 
specifically the Prunus and Polonium 
case (C-384/09) - the CJEU had 
already ruled that an OCT of one 
Member State should be regarded as a 
third country for purpose of the 
application of Article 63 TFEU by 
another Member State. Whether the 
same approach should apply between a 
Member State and its own OCT, has 
not been settled. 

In the present case, the referring Court 
raised the latter question. In addition 
to this, a second question was raised 

regarding the application of the standstill 
provision. 

CJEU's judgment 

In the present judgment, the CJEU has 
decided that the relevant provisions of 
the Dutch dividend withholding tax do 
not fall within the ambit of the freedom of 
capital. The CJEU notes that the OCT 
Decision contains a provision on the 
freedom of capital, with a similar (even a 
bit wider) reach than Article 56 TFEU, 
and that under the ‘tax carve out’ of 
Article 55(2) of the Decision it is stated 
that nothing in the Decision may be 
construed as preventing a Member State 
from adopting or enforcing measures 
aimed at preventing the avoidance of tax 
provisions under domestic law. 

The CJEU subsequently notes that the 
Dutch dividend withholding tax is - 
according to the referring Court - aimed 
inter alia at preventing the Dutch Antilles 
from becoming a tax haven. This 
objective is considered by the CJEU as 
being within the purview of Article 55(2) 
of the OCT Decision, which means that 
the Dutch rules are outside of the scope 
of freedom of capital. The latter is 
conditional on the measures being 
effective and proportionate. It is for the 
national judge to decide whether this is 
the case.  

Having examined this matter solely 
under the OCT Decision, it was no longer 
necessary to consider the application of 
the standstill provision regarding the free 
movement of capital. 

 


