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18 April 2014 

On 16 April 2014, the European 

Commission issued a press release in 

which they ask the Netherlands to end 

the discriminatory taxation of Dutch 

sourced dividends distributed on shares 

held by insurance companies 

established in another Member State or 

an EEA country (Norway, Liechtenstein 

and Iceland). 

Dutch insurance companies are 

effectively not taxed on dividends 

received on shares held in the 

framework of unit-linked insurances. 

They can deduct the increase of the 

obligation to pay the dividends on to 

their policyholders from the dividends 

received. This reduces the corporate tax 

base concerning these dividends to 

zero, while any withholding tax is 

credited.  

However, The Netherlands taxes 

insurance companies established in the 

EU or the EEA receiving Dutch 

dividends on shares held in the 

framework of unit-linked insurance on 

the gross dividends, without the 

possibility of a credit.  

In line with case C-342/10 Commission 

v. Finland, the Commission considers 

the higher taxation of insurance 

companies established elsewhere in the 

EU/EEA incompatible with the 

freedom of capital movement under 

Article 63 of the Treaty on the 

Functioning of the European Union 

and Article 40 of the European 

Economic Area (EEA) Agreement.  

Reasoned opinion 

The request is in the form of a reasoned 

opinion. The purpose of the reasoned 

opinion is to set out the Commission’s 

position on the infringement and to 

determine the subject matter of any 

action, requesting the Netherlands to 

comply within two months. In the 

absence of a satisfactory response within 

two months, the Commission may refer 

the Netherlands to the EU's Court of 

Justice.  

Preliminary comments 

A positive outcome of the infringement 

procedure will no doubt lead to a 

significantly increase of the chances of 

success to obtain a refund of Dutch 

dividend withholding tax for EU/EEA 

insurance companies in respect to their 

unit linked products. In our view, the 

same reasoning should apply to non 

EU/EEA insurance companies with 

respect to unit linked products. 

Furthermore, a positive outcome of the 

infringement procedure may also provide 

additional arguments for a refund of 

Dutch sourced dividends with respect to 

non-unit linked products as in these 

cases also higher taxation of foreign 

insurance companies is the rule. 

Finally, this infringement procedure may 

also be relevant for other EU Member 

States. 

 

 


