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On 31 January 2008 the European Commission launched the following press releases:

1) Taxation of dividends paid to foreign pension funds: Commission takes steps against
Germany and Estonia (IP/08/143)

The Commission has sent letters of formal notice (the first step of the infringement procedure of
Article 226 of the EC Treaty) to Germany and Estonia about their rules under which dividends
(and in the case of Germany also interest) paid to foreign pension funds may be taxed more
heavily than dividends (and interest) paid to domestic pension funds. The Commission
considers the different treatment incompatible with the free movement of capital and the
freedom to provide services. Germany and Estonia are asked to reply within two months.

The Commission’s decision follows a complaint lodged with the Commission in December 2005
by the European Federation for Retirement Provision (EFRP). Based on a study by PwC’s
EUDTG, the EFRP concluded that a large number of Member States discriminate against
foreign pension funds as they are subject to higher (withholding) taxes on dividends and
interest than domestic pension funds. If a Member State acts in such a way it may dissuade
foreign pension funds from investing in that Member State. Equally, it makes it more difficult for
companies to attract capital from foreign pension funds. The Commission has already sent
similar letters to the Czech Republic, Denmark, Finland, Italy, Lithuania, The Netherlands,
Poland, Portugal, Slovenia, Spain and Sweden, and it is still examining the French situation.

2) Commission requests Germany to end discriminatory rules applied to non-resident
taxpayers - mainly artists, sportsmen and journalists (IP/08/144)

By a Supplementary Reasoned Opinion under Article 226 EC of the Treaty (the second step of
the infringement procedure), the Commission has formally requested Germany to modify the
withholding tax system applied at source on the income of certain categories of non-resident
taxpayers – particularly artists, journalists and sportsmen. Following the Reasoned Opinion of
March 2007 (see IP/07/413), Germany introduced in April 2007 a restricted possibility to deduct
business expenses from the gross income and increased the withholding tax rate from 25% to
40% in case business expenses were allowed for deduction. On the other hand, similar German
resident tax payers are allowed to declare their net (deduction of business expenses taken into
account) income annually. The Commission considers that the new restricted possibility to
deduct business expenses and the increased withholding tax rate are incompatible with the
principle of freedom to provide services in the EU. If the relevant national legislation is not
amended in line with EC Law, the Commission may refer the matter to the ECJ.

3) Infringement proceedings against Germany for its discriminatory depreciation-rules
applied to buildings situated abroad (IP/08/146)

The Commission has sent a Reasoned Opinion to Germany requesting it to modify its
legislation on reducing-balance ("degressive") depreciation for wear and tear on buildings.
According to German law (Sec. 7 (5) EStG), reduced balance depreciation is only applicable to
buildings situated in Germany. The Commission considers this limitation incompatible with the
principle of free movement of capital. Although the provision was repealed for all buildings
acquired or constructed after 1 January 2006, the Commission continues the infringement
procedure as depreciation for wear and tear pursuant Sec. 7(5) EStG have an effect for a
period up to 18 years. If the national legislation is not amended in line EC Law, the Commission
may decide to refer the matter to the ECJ.
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