
EU Direct Tax Group 

The EUDTG is one of PwC’s Thought 
Leadership Initiatives and embedded in 
the International Tax Services Network. 
The EUDTG is a pan-European network 
of EU tax law experts and provides 
assistance to organizations, companies 
and private persons to help them to fully 
benefit from their rights under EU law.



Newsalert
EU Direct Tax Group
NA 2007 – 031

17 September 2007 

AG Opinion in C-101/05 (the “A-case”): The Swedish rules’ on taxation of dividend 
distributed as shares in a subsidiary compatibility with Art. 56.1 of the EC Treaty, the 
freedom of capitalmovements.

On 11 September 2007, the Advocat General (AG) delivered his opinion in the “A-case” 
regarding the Swedish rules on taxation of dividend distributed as shares in a subsidiary. In 
the case referred, a Swedish shareholder, A, holds shares in a Swiss parent company. The 
Swiss parent company has in turn a Swiss subsidiary. A receives dividend from the Swiss 
parent company, distributed as shares in the Swiss subsidiary. The question was whether A 
is exempted from dividend taxation.

Under Swedish tax law there are rules on subsidiary shares distributed as dividends to a 
shareholder. These rules are referred to as “Lex Asea” (Ch. 42 para. 16 and 16a Swedish 
Income tax Act). The rules imply that there is no taxation on the dividend distributed. Instead, 
taxation occurs when the received shares are disposed of. Distributed shares can be of a 
Swedish or foreign subsidiary (other than in a tax haven). Additional prerequisites apply, one 
being that the distributing parent company must be:

a) listed,
b) a Swedish company (AB), or
c) a foreign company, comparable to a Swedish company, resident in a state within the 

EEA, or in a state with which Sweden has concluded a tax treaty containing a 
provision on exchange of information.

In this case the conditions under c) are not fulfilled since Switzerland is not an EEA member 
state and, moreover, the Sweden-Switzerland tax treaty does not contain a provision on 
exchange of information. A applied for an advance ruling by the National Board on Advance 
Rulings. The question was whether the provisions on free movement of capital (Art. 56.1 EC) 
between EU member states and third countries prevent taxing A on the grounds that the 
distributing company X is not resident in an EEA-state or a country with which Sweden has 
concluded a tax treaty that contains a provision on exchange of information. The Board 
considered that this requirement was a restriction of Art. 56. Subsequently, the question was
whether such a restriction could be justified. According to the Board it could not.

The ruling was appealed to the Swedish Supreme Administrative Court which on 15 October 
2004 asked the ECJ for a preliminary ruling on this matter.

The AG has now pointed out that the Swedish rules, which prohibit tax exemption unless the 
company distributing the dividend is either an EEA-state or a state with which Sweden has a 
tax treaty containing a provision on exchange of information, constitutes a restriction to the
free movement of capital. In the AG’s view, the Swedish legislation can be justified because 
of the EU member states’ need to maintain an efficient tax control sysyem and that the 
exchange of information is necessary to make sure that the conditions, under which the tax 
exemption was granted, are truly fulfilled. The AG also held that this restriction was 
proportionate to the refused tax benefit. The justification, however, only applies if the resident 
state cannot, by its own means, maintain the information necessary.
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