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European Court of First Instance extends transitional period for Dutch regime 
on group financing activities (Case T-348/03, Friesland Foods)

On 12 September 2007, the Court of First Instance ruled in favour of the taxpayer in 
the case of Koninklijke Friesland Foods N.V. against the European Commission. It 
partially annulled the Commission’s State aid decision of 17 February 2003 
concerning the Dutch regime for international financing activities. The Court ordered 
that all undertakings which as at 11 July 2001 had already lodged a request with the 
Dutch tax inspector for application of the regime, but in respect of which no formal 
decision had yet been taken, should be eligible for a transitional scheme.

On 27 December 2000 Friesland Foods lodged a request with a Dutch tax inspector
to set up a reserve with effect from 1 January 2000 on the basis of the scheme 
concerning international financing activities (the GFA scheme). While this request 
was pending, the Commission notified the Dutch authorities by letter dated 11 July 
2001 of its decision to institute the formal investigation procedure with respect to 
this scheme. On 17 February 2003, the Commission decided that the GFA scheme 
constitutes State aid which is incompatible with the common market. The 
Commission also decided that the companies already admitted to this scheme as at 
11 July 2001 may continue to benefit from it until 31 December 2010 at the latest. 
On 21 August 2003, the Dutch tax inspector rejected Friesland Foods’ request on 
grounds that it had not been admitted to the scheme on 11 July 2001, thereby 
referring to the Commission’s decision. On 10 October 2003, Friesland Foods 
lodged an appeal against the Commission’s decision with the European Court of 
First Instance.

The Court held that the Commission’s decision runs counter to the principle that 
legitimate expectations should be honoured. Firstly, the GFA scheme has 
similarities with the Belgian coordination centres scheme, of which the Commission 
had ruled in 1984 that it did not constitute State aid. This resulted in justified 
expectations with respect to the GFA scheme. Secondly, the mere fact that the 
formal investigation procedure has been initiated as of 11 July 2001 does not lead 
to the conclusion that expectations with respect to the GFA scheme are not 
legitimate anymore. In addition, a prudent trader would be justified to expect that 
even if the GFA scheme should be qualified as State aid, a reasonable transitional 
period would be granted. Thirdly, there is no compelling Community interest to deny 
Friesland Foods the protection of its legitimate expectations. Such a denial would 
also infringe the principle of equality, as it would result in a different treatment of 
equal groups: all taxpayers have a legitimate expectation that a reasonable 
transitional period will be granted, irrespective of whether their requests for 
application of the GFA scheme were still pending or not. As a consequence, the 
Netherlands is not obliged to refuse the application of the GFA scheme to Friesland 
Foods.
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