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ECJ judgments in C-76/05, Schwarz / Gootjes-Schwarz and C-318/05, Commission vs. 
Germany: Tax deduction for fees to foreign schools

On September 11, 2007, the ECJ decided two cases concerning non-deductibility of fees 
paid to foreign private schools. The German Income Tax Act allows a deduction of 30 % of 
fees paid to German private schools that are recognised for providing public education 
according to the German Constitution or by state law. Since foreign schools don't fulfil these 
criteria, a deduction for fees to such schools is not permissible.   

In the referral Schwarz / Gootjes-Schwarz, German parents had sent their children to a 
Scottish private school and were denied tax deduction for the school fees. The ECJ hereby 
stated that if the courses offered by the Scottish school constitute services normally provided 
for remuneration, the freedom to provide services is invoked. This is the case if the school is 
essentially financed by private rather than public funds. Whether this was the case or not was 
not clear from the facts in the proceedings. The ECJ left it to the German court to verify this. 

Assuming that the Scottish school provided services as required, the German rule constitutes 
a breach of the freedom to provide services: Since the rule excludes tax deductibility of fees 
paid to private schools in other Member States and allows it for fees for certain German 
private schools, it involves a higher tax for taxpayers who send their children to schools in 
other Member States. It thus deters taxpayers from sending their children to, and hinders the 
offering of education by private education establishments in other Member States. 

The German government argued that the breach is justified, since Germany cannot be forced 
to subsidise the education system of other Member Sates. The ECJ replied that the German 
rule does not subsidise the school, but is a tax advantage for parents for their school fees. 
The rule also excludes foreign schools merely because they are not resident in Germany, 
regardless of whether they fulfil the criteria for a deduction of fees to German schools. 

Even if Germany is right in claiming that foreign school fees are much higher than the 
German ones and that each State must be able to limit their subsidies, so that they do not 
lead to an unreasonable burden for the State that could affect the overall level of aid which 
the State can grant, the national rule is in any event disproportionate. If Germany wants to 
avoid a too high subsidy, the deductibility can be capped to a fixed amount. This had been 
more proportionate than completely excluding deductibility for fees to all foreign schools. 

If the freedom to provide services is not applicable in this case, Art. 18 EC (the right to move 
and reside freely within the EU) leads to the same result, since by moving to Scotland, the 
children have exercised their right to move freely within the EU. The disadvantage of the non-
deductibility of the school fees is the result of this. Equally, this breach could not be justified. 

The ECJ also decided in the case Commission versus Germany, where the Commission had 
brought action before the ECJ on the very same German rule. The Commission took the view 
that the German rule infringes both the right to move and reside freely within the EU, the free 
movement of workers, the freedom of establishment and the freedom to provide services, 
depending on the circumstances in actual cases. The ECJ agreed, using the same 
arguments as above and declared that Germany has infringed its obligations under the EC 
treaty by not allowing a deductibility of fees paid to foreign schools. Also here, the restrictions 
were not capable of justification.  
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