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Dutch A-G opines to refer Dutch fiscal unity case to ECJ (case 43 484)

X B.V. (X) is a company incorporated under Dutch laws and resident in the Netherlands for 
tax purposes. X holds all shares in Y N.V. (Y), a company incorporated under Belgian law 
and resident in Belgium for tax purposes. Y does not dispose of a branch in the Netherlands 
and is not liable to tax in the Netherlands. X filed a request with the Dutch tax authorities to 
include Y in a fiscal unity for Dutch corporate income tax purposes. Under the Dutch fiscal 
unity regime, the results of the companies that form part of the unity are calculated on a 
consolidated basis, which (among others) implies that (1) losses of one company can be 
offset against profits of another company; (2) intercompany transactions between fiscal unity 
companies are not visible for tax purposes; (3) the fiscal unity companies can file one 
corporate income tax return for the entire unity. X especially wants to benefit from the 
advantage of setting off ‘Belgian’ losses incurred by Y with ‘Dutch’ profits realised by X. The 
Dutch tax authorities denied X’s request, since the Dutch corporate income tax rules do not 
provide for the inclusion of non-resident companies in a Dutch fiscal unity. Such inclusion is 
only possible insofar as the non-resident company disposes of a permanent establishment 
(branch) in the Netherlands. X appealed against the tax authorities’ decision.

The Dutch lower Court (Rechtbank Arnhem) rejected X’s appeal. It held that the Dutch 
regime is not in breach of Art. 43 EC (freedom of establishment), referring to the dictum in the 
Marks&Spencer case (C-446/03). X took its case to the Dutch Supreme Court. X has argued 
that the Marks&Spencer decision is not decisive for the Dutch fiscal unity regime, which –
other than the UK group relief scheme – provides for a full consolidation of the subsidiary’s 
assets, liabilities and results. The Dutch legislation contains a distinctive treatment of (1) 
Dutch resident parent companies with Dutch resident subsidiaries versus Dutch resident 
parent companies with non-resident subsidiaries and (2) Dutch resident parent companies 
with non-resident subsidiaries versus Dutch resident parent companies with non-resident 
branches. Both distinctions should constitute a restriction on the freedom of establishment. 
According to the Dutch State Secretary of Finance, the distinctive treatment contained in the 
Dutch fiscal unity rules is justified, since the refusal to include non-resident companies in 
Dutch fiscal unities serves: (1) to preserve a balanced allocation of taxing rights; (2) to avoid 
double dipping; (3) to combat tax avoidance. According to X, these Marks&Spencer
justifications are irrelevant. If a non-resident subsidiary would be allowed to join the fiscal 
unity of a Dutch resident parent, the non-resident subsidiary would be treated as a branch for 
Dutch tax purposes. The Dutch rules regarding (1) the claw-back of foreign branch losses 
and (2) the avoidance of abuse regarding such losses would then unlimitedly apply. 
Consequently, there could be no imbalanced allocation of taxing rights, double dipping or tax 
avoidance.

On 4 July 2007, the Dutch Advocate General Wattel issued his opinion in this case. In his 
opinion he adopts most of the arguments put forward by X. However, he thinks the case is 
insufficiently clear to be decided without a referral to the ECJ, due to the fact that Y can offset 
its losses in Belgium. Therefore, his advice to the Dutch Supreme Court is to refer the case to 
the ECJ for a preliminary ruling.
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