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ECJ judgment in Oy AA - Finnish group contribution regime in line with EC Treaty

On 18 July 2007, the ECJ issued its judgment in a case covering the Finnish group 
contribution regime (Case C-231/05, Oy AA). The case concerned a Finnish subsidiary 
which wanted to give a group contribution to its UK resident parent company. 

The Finnish group contribution regime provides a possibility to give a group contribution 
to another group company if a parent company hold at least 90% of the capital or 
shares of a subsidiary. Even though existence of tax losses is not a requirement, the 
regime is widely used for loss utilisation within groups of companies. The contribution is 
tax deductible for the distributor and taxable for the recipient. In the case of Oy AA, all 
requirements for a group contribution were met, except for the fact that the recipient of 
the contribution was not resident in Finland. As a consequence, Oy AA could not deduct 
the contribution. The ECJ said that this is not contrary to Community law.

First, the ECJ observed that the Finnish regime concerns relations within a group of 
companies. Therefore, it primarily affects the freedom of establishment so that it must 
be examined in the light of Article 43 EC only.

Second, the ECJ stated that the different treatment depending on the place of residence 
of the parent company constitutes a restriction on the freedom of establishment. The 
ECJ rejected the argument that a foreign parent company would not be objectively 
comparable to the Finnish parent company on the ground that a foreign parent company
is outside the Finnish tax jurisdiction as a result of which Finland would not be able to 
check whether the received contribution is taxable at the level of the parent company. 

Third, the ECJ found that this restriction on freedom of establishment is justified by the 
need to safeguard a balanced allocation of taxing powers between the Member States 
and the prevention of tax avoidance, taken together. By accepting the deductibility of a 
group contribution also in cross-border situations a balanced allocation of taxing powers
between the Member States would be jeopardised as groups of companies would be 
able to choose freely the Member State in which the profits of the subsidiary are to be 
taxed. In addition, allowance of the deductibility would carry the risk that, by means of 
purely artificial arrangements, income transfers may be organised within a group of 
companies towards companies established in Member States applying the lowest tax 
rate or in Member States in which such income is not taxed.

Fourth, the ECJ found the Finnish group contribution regime to be suitable and 
necessary for the preservation of a balanced allocation of taxing rights and the 
prevention of tax avoidance. Any extension of the advantage contained in the present 
legislation to cross-border situations would have the effect of allowing groups of 
companies to choose freely the Member States in which their profits would be taxed. 
This free choice would be to the detriment to of the right of the Member State of the
subsidiary to tax profits generated by activities carried out on its territory. The latter 
disadvantage could not be removed by legislation which is more specifically targeted at 
abusive situations.
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