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Referral to the ECJ over Belgian excess dividends received deduction rules
(C-138/07)

On 27 February 2007, the Court of Appeal in Antwerp filed a request for a preliminary 
ruling to the European Court of Justice with respect to carrying forward amounts of 
Belgian Dividends Received Deduction (“DRD”) to the following tax year if the DRD 
cannot be (fully) offset against profit of the tax year during which the dividends were 
received.

Dividends received by Belgian companies from a stake in a resident or a non-resident 
company are 95% exempt from corporate income tax, provided that certain conditions 
are met, in particular taxation and participation requirements. In accordance with 
Belgian tax law, 95% of the dividends received in a given tax year can be deducted 
from the profits of that tax year. 

Carrying forward excess DRD when there is insufficient profit to offset the dividends
received during the year is not allowed under Belgian tax law. On the basis of EU law, 
however, arguments can be found to defend that excess DRD should be carried 
forward to the following tax years, for instance as carry-forward losses. This “carrying 
forward of excess DRD” is systematically challenged by the Belgian tax authorities.

Some judgements by Belgian courts go against the Belgian tax authorities’ approach. 
In order to guarantee a uniform interpretation of Community law, the Court of Appeal 
in Antwerp has now asked the ECJ for a preliminary ruling on the following issue: “Is 
a regulation such as the Belgian Dividends Received Deduction regime, which allows 
qualifying dividends to be added to the tax base of the parent company first and to be 
deducted subsequently from the taxable profits (for up to 95%) provided that the 
parent has sufficient taxable profits, in accordance with article 4 of Council Directive 
90/435/EEC of 23 July 1990 (Parent-Subsidiary Directive), where such a limitation of 
the DRD results in taxation of the dividends in the hands of the parent, because the 
profits of the tax year during which the dividends were received are insufficient to fully 
offset the DRD?”
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