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ECJ rules against Denmark concerning the differential treatment of tax deductibility of 
pension contributions for domestic and foreign pension providers 

On 30 January 2007, in the Commission vs Denmark (C-150/04), the ECJ held that Denmark has 
failed to fulfil its obligations under EU law by introducing and maintaining in force a system for life 
assurance and pensions under which tax deductions and tax exemptions for payments are 
granted for payments under contracts entered into with pension institutions established in 
Denmark, while no such relief is granted for payments under contracts entered into with pension 
institutions established outside Denmark.

Danish legislation on the taxation of pension contributions is currently divided into 2 parts. Part 1 
of the legislation essentially states that contributions made to a Danish pension scheme are either 
deductible or exempted for the purposes of calculating taxable income, but the growth of the 
pension fund is taxable. However, to qualify for part 1, the pension fund must, among other 
requirements, be established in Denmark. On this basis pensions held outside of Denmark 
immediately fall under part 2 of the legislation, under which no deductions or tax relief are granted
on contributions, while the growth of the fund is not taxed provided a number of other conditions 
are fulfilled.

The EU Commission argued that this legislation is an obstacle to the freedom to provide services, 
freedom of movement for workers, free movement of capital and freedom of establishment. 

The Danish government’s view was that the only dispute arising was that of acting as an obstacle 
to the free movement of capital and that the additional obstacles named by the Commission were
in fact indirect limitations. Denmark put forward the following justifications for denying relief to 
foreign pension plans:
a) The need to ensure the effective supervision of taxation and prevention of tax avoidance, and
b) The need to ensure cohesion of the tax system.

On point a) Denmark argued that, should foreign plans be treated under part 1, they would not be 
able to ensure the recovery of taxes payable on the growth of foreign pension funds, and that 
although Directive 76/308 was extended to cover direct taxes, no obligation has been imposed on
foreign pension institutions to retain taxes due. However, the ECJ rejected this and stated that
there is nothing to prevent Denmark putting in place a system whereby relief would only be given 
where the taxpayer provided proof as necessary. The fact that a tax payer makes overseas 
pension payments cannot be a basis for presumption of tax avoidance and subsequent 
implementation of measures that prejudice fundamental freedoms.

On point b) Denmark argued that domestic legislation allowed for the operation of a cohesive tax 
system, which would be lost if they were not allowed to use domestic legislation. The ECJ stated 
that the need to preserve cohesion requires a direct link between a tax advantage and a 
corresponding disadvantage. Whilst Denmark may loose the advantages of taxing an individual 
who has left the country, it would also gain tax advantages when individuals come into the 
country. 

As the Treaty provisions on the freedom to provide services, freedom of movement for workers 
and of establishment preclude the contested legislation it was not necessary to consider the 
Danish legislation separately in light of Article 56 EC (free movement of capital).

Going forward we are currently waiting for comments from the Danish tax authorities on how they 
intend to amend the domestic legislation to encompass the ECJ’s decision, in order to be able to 
comment further on the precise implications of this ruling on the Danish taxation of foreign 
pension plans. 
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