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Opinion of Advocate General Geelhoed in Mark Kerckhaert and Bernadette Morres vs.
Belgian Government (Case C-513/04)

On 6 April 2006 the Advocate General Geelhoed concluded that Article 56 of the EC Treaty 
(free movement of capital) does not prohibit Belgian legislation, which subjects dividends 
from resident and non-resident companies to the same uniform income tax rate, without 
providing for a credit of foreign dividend withholding tax. 

In the case at hand, Mr and Mrs Kerckaert-Morres, two Belgian resident individuals, received 
a dividend from a French resident company. According to French tax law, an imputation
credit (“avoir fiscal”) of 50% was granted with respect to the dividend. A 15% French 
withholding tax was levied on both the dividend and the imputation credit. Mr and Mrs 
Kerckaert-Morres declared the dividend in their Belgian income tax return and claimed a tax 
credit for French dividend withholding tax. The dividend was taxed according to Belgian tax 
law at 25% and the foreign tax credit was refused. The Belgian referring court wished to know 
whether this refusal constitutes an infringement of Article 56, paragraph 1, EC.

Firstly, the Advocate General points out that the Belgian ‘internal’ tax rules principally treat 
domestic and foreign dividends similarly: both dividends are subject to a separate category of 
income at 25%. Furthermore, the Advocate General is of the opinion that foreign dividends 
are not taxed in a more burdensome way when compared to domestic dividends, provided 
that the French “avoir fiscal” is taken into account. The overall tax burden on French-sourced 
dividends is lower than the overall tax burden on Belgian-sourced dividends, although the 
opposite was claimed by Mr and Mrs Kerckaert-Morres. Indeed, a French-sourced dividend of 
1000 results in a net dividend after tax of 956,25, while a Belgian dividend results in a net 
dividend after tax of 750. This difference is caused by the fact that France granted a 50% 
“avoir fiscal” in order to reduce the double economic taxation of dividends. 

If the French “avoir fiscal” is left out of consideration, French-sourced dividends are taxed in a 
more burdensome way than Belgian-sourced dividends, However, according to the Advocate 
General there is no breach of EC law, even if no “avoir fiscal” would have been granted under 
French tax law. The mere fact that Belgium did not provide for a relief for juridical double 
taxation on dividends is not in itself contrary to Articles 43 or 56 EC, as long as Belgium 
complies with the obligation not to discriminate between foreign-source and domestic source 
dividends in exercising its right to tax (i.e. taxation under Belgian ‘internal’ tax law). The fact 
that Belgium does not grant a credit for French dividend withholding tax is a consequence of 
a lack of harmonisation in the field of the avoidance of double international juridical taxation 
and the co-existence of different tax systems under EC law at its present stand. The abolition 
of such double taxation is only a Community aim. EC law does not contain an obligation for 
the Member States to abolish such double taxation. Hence, the Belgian refusal to grant a 
foreign tax credit does not constitute an infringement on the free movement of capital.
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