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JUDGEMENT IN CASE C-512/03 (VAN HILTEN): DUTCH “DEEMED RESIDENCE”-RULE FOR INHERITANCE TAX 
PURPOSES DOES NOT RESTRICT THE FREE MOVEMENT OF CAPITAL

Mrs. Van Hilten-Van der Heijden, a Dutch national, emigrated from the Netherlands to Belgium in 1988 
and three years later, in 1991, emigrated from Belgium to Switzerland, where she lived until her death in 
1997. Her estate consisted of property situated in the Netherlands, Germany, Belgium, Switzerland, and 
the United States. Since she was a Dutch national and lived in the Netherlands less than ten years 
before her death, Mrs. Van Hilten-Van der Heijden was deemed to be resident in the Netherlands for 
Dutch inheritance tax purposes. A a result the heirs were liable to Dutch inheritance tax for their share in 
the inheritance. 

The heirs were of the view that the taxation of the inheritance in the Netherlands was an infringement of 
article 56 EC, pursuant to which all restrictions on the free movement of capital between Member States 
and between Member States and third countries is restricted. The Dutch Gerechtshof of ‘s-
Hertogenbosch decided to stay the proceedings and refer the case to the ECJ for a preliminary ruling on 
article 57 and 58 EC. On 30 June 2005 Advocate General Léger delivered the opinion in this case (see 
our Newsalert of 4 July 2005).

In its judgement of 23 February 2006, the ECJ first of all considered whether inheritances constituted 
movements of capital in the meaning of article 56 EC. It decided that on the basis of the nomenclature 
annexed to Directive 88/361/EEC this was indeed the case. Subsequently, it examined whether the 
Dutch legislation constituted a restriction of the free movement of capital. In the view of the ECJ there are 
several arguments to conclude that there is no restriction of the free movement of capital.

First of all, the Dutch “deemed residence”-rule creates equal treatment between the taxation of the 
estates of nationals who have transferred their residence abroad and the taxation of the estates of 
nationals who have remained in the Netherlands. The fact that the Dutch rule does neither affect Dutch 
nationals residing abroad for more than ten years nor Dutch nationals who have never resided in the 
Netherlands is irrelevant to the ECJ. Given the fact that the Dutch “deemed residence”-rule does not 
apply to individuals that are not a national of the Netherlands, it cannot constitute a restriction on the 
movement of capital of nationals of the other EU Member States.

Secondly, the Dutch rule does not constitute a restriction of the free movement of capital, as the Member 
States are free to define the criteria for allocating their powers of taxation by treaty or in their own 
legislation. As long as there is no harmonisation in the field of direct taxation, the Member States are at 
liberty to define such criteria. The use of the nationality criterion in Dutch inheritance tax serves as a 
criterion to allocate taxation rights in accordance with international practice and does therefore not 
infringe article 56 EC. In this respect, the ECJ point towards the commentaries in the Model Double 
Taxation Convention concerning inheritances and gifts. The ECJ considers this Model and the 
commentaries as an acceptable source for the Member States to ground its rules for the allocation of 
powers of taxation. The commentaries of this Model Double Taxation Convention consider “deemed 
residence” rules with an applicable period of ten years as an acceptable rule to prevent tax evasion. It 
prevents taxpayers from moving to a country with a more favourable tax rate.  

In conclusion, the Dutch “deemed residence”-rule does not restrict the free movement of capital as laid 
down in article 56 EC and there is no need for the ECJ to answer the question regarding article 57 and 
58 EC. 
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