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Treasury and the IRS on August 25 issued lengthy proposed regulations (Proposed Regulations) regarding
information reporting, determination of the amount realized and basis, and backup withholding for certain digital
asset sales and exchanges.

The regulations, if finalized as proposed, would impose obligations to file information returns and furnish payee
statements on dispositions of digital assets based on companies engaging in a broad array of services or activities
related to digital assets.

Key provisions of the Proposed Regulations would:

o define “digital assets” subject to reporting;
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e address reporting in cases in which a digital asset also represents an asset reportable under another
reportable category (e.g., securities, commodities, or real estate);

e expand the definition of “broker” to include both traditional brokers (like dealers, barter exchanges, and any
other person who for consideration regularly acts as a middleman with respect to property or services) and
any party providing “facilitative services” (which can include digital asset payment processors, certain
digital asset wallets, and other service activities);

¢ identify circumstances in which reporting is not required (such as for certain merchants and validators);

e provide the information to be reported individually, and not in aggregate, on such transactions; and

e propose substantive tax rules regarding the computation of the amount realized, the determination of basis,
and the allocation of costs related to certain digital asset transactions.

The preamble to the Proposed Regulations solicits feedback on over 100 specific matters.

These reporting requirements generally are proposed to become effective for sales and exchanges of digital assets
effected on or after January 1, 2025, with later effective dates for basis reporting and transfer statements.

Written or electronic comments on the Proposed Regulations must be received by October 30, 2023. A public
hearing on the regulations has been scheduled for November 7 (and November 8: if needed). Requests to attend
the hearing(s) must be made by November 3.

Action item: Any person who facilitates the disposition or transfer of digital assets should review the Proposed
Regulations and consider submitting comments or participating in the public hearing. Companies also should
assess (1) what data they collect about customers, users, and transactions and (2) their information reporting
systems, processes, and documentation to identify what alterations may be required in seeking to comply with
these regulations if adopted as proposed. Significant implementation efforts likely will be required based on the (1)
expansive scope of broker and transactions in scope, (2) specific information to be obtained and reported, and (3)
presumption rules if certain data is not available.

See our Policy on Demand episode, Digital asset reqgulations: What you need to know, for additional discussion of
the Proposed Regulations.

In detail

The Proposed Regulations are extensive. This Insight provides a broad overview of the requirements by addressing
the following topics, but a thorough reading of the regulations is necessary in analyzing the specific impact to an
organization:

e Infrastructure Investment and Jobs Act;

o Definition of “digital assets” subject to reporting;

e Coordination rules for digital assets that also are securities, commodities, or real estate;
e Rules applicable to financial contracts on digital assets;

o Definition of brokers required to report;

e Expansion of types of sales subject to reporting;

e Information to be reported for digital asset sales;

e Gross proceeds in digital asset transactions;

¢ Adjusted basis reporting for digital assets and certain financial contracts in digital assets;
e Exceptions to reporting;

e Other topics; and
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e Timeline of effective dates.

This Insight includes Observations to highlight areas within the Proposed Regulations that may warrant additional
review or consideration.

Infrastructure Investment and Jobs Act

The Infrastructure Investment and Jobs Act, enacted in November 2021, imposes information reporting obligations
on service providers who effect transfers of digital assets on behalf of another in return for consideration.
Specifically, the Act expands the rules regarding how digital assets should be reported under Sections 6045 and
6045A by:

e clarifying the definition of “broker” to include “any person who (for consideration) is responsible for regularly
providing any service effectuating transfers of digital assets on behalf of another person,”

¢ modifying the definition of “specified securities” to explicitly include digital assets and to provide that these
securities are treated as covered securities for purposes of basis reporting if they are acquired on or after
January 1, 2023,

¢ defining a “digital asset” for the first time in the Internal Revenue Code as “any digital representation of
value which is recorded on a cryptographically secured distributed ledger or any similar technology,” and

o clarifying that transfer statement reporting applies to covered securities that are digital assets and provides
for broker reporting on transfers of digital assets that are covered securities.

See our Insight, Infrastructure legislation, House-passed reconciliation bill address digital asset issues, for more
information.

Definition of “digital assets” subject to reporting

A digital asset is broadly defined under the statute as a digital representation of value that is recorded on a
cryptographically secured distributed ledger (or similar technology).

The Proposed Regulations broadly construe the definition of “digital assets” to include:

e transactions involving digital representations of value that are recorded by a broker only on its own
centralized internal ledger (similar to holding assets in street name),

o digital representations of value that are capable of being recorded using technology that is similar to
technology that uses cryptography to secure transactions (including technology not currently contemplated
today), and

e transactions recorded on ledgers that may not be widely or publicly distributed (like permissioned
ecosystems).

The determination is made without regard to whether each individual transaction involving a digital asset is actually
recorded on the cryptographically secured distributed ledger.

This definition includes stablecoins, non-fungible tokens (NFTSs), tokenized stock, and other kinds of assets. It
explicitly excludes cash, including fiat currency in digital form such as funds in bank or payment processor accounts
accessed “through the Internet.”

The preamble to the Proposed Regulations states that the regulations are not intended to apply to other types of
virtual assets that exist only in a closed system (such as video game tokens that can be purchased with fiat
currency but can be used only in-game and cannot be sold or exchanged outside of the game or sold for fiat
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currency). The preamble also states that the Proposed Regulations are not intended to apply to uses of distributed
ledger technology for ordinary commercial purposes that do not create new transferable assets, such as tracking
inventory.

Coordination rules for digital assets that also are securities, commodities, or real estate

Coordination rules are proposed for situations where a sale of an asset that qualifies both as a digital asset and
another type of asset (“dual classification assets”). Specifically, the coordination rules would instruct a broker to
report the sale of:

e an asset that qualifies as both a security and a digital asset as only the sale of a digital asset and not as the
sale of a security,

e an asset that qualifies as both a commodity and a digital asset as only the sale of a digital asset and not as
the sale of a commodity, and

e adigital asset that also constitutes reportable real estate only as the sale of reportable real estate and not
as a sale of a digital asset.

The preamble stresses that there is no inference intended from the characterization of a digital asset as securities,
commodities, or real estate for any other US federal income tax purposes (or for any nontax regulatory purpose).

Observation: These “tiebreaker” rules impose significant and additional reporting obligations for tokenized assets
(as compared to the reporting required under the rules applicable to securities and commaodities). It is unclear which
set of reporting rules applies to products that are digital assets and securities/commaodities until the effective date of
the regulations if finalized as proposed. Any party transacting in a potentially dual classification asset should
evaluate the impact of the Proposed Regulations.

Rules applicable to financial contracts on digital assets

The Proposed Regulations would require reporting on the sales or dispositions of options and forward/futures
contracts on digital assets (or on derivatives on digital assets). The complex operation of these reporting rules
depends on factors including whether:

¢ the derivative is a “section 1256 contract” (traded on a qualified board or exchange and requiring the
posting of variation margin),

¢ the transaction is a disposition of the derivative (including a closing transaction) or physical settlement of
the derivative,

o the derivative is itself a digital asset, and

o the underlying sale (in the case of physical settlement) involves the delivery of a digital asset.

The Proposed Regulations expand the definition of “commaodity” to include assets on which regulated futures
contracts have been self-certified for trading to the Commodities Futures Trading Commission (CFTC), in addition
to those that are approved by the CFTC.

Observation: The Proposed Regulations would have wide-ranging impacts for commodities on which regulated
futures contracts are traded (such as bitcoin), simple agreements for future tokens (SAFTSs), warrants over tokens
(i.e., “token warrants”), and other derivatives related to digital assets.
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Definition of brokers required to report
Expanded definition

A “broker” under the existing Section 6045 reporting regulations is defined as any person that in the ordinary course
of a trade or business stands ready to effect sales to be made by others. The Proposed Regulations would expand
the definition of “effect” to include any person that provides “facilitative services” that effectuate sales of digital
assets by customers, provided the nature of the service arrangement with customers is such that they are in a
position to know the customer’s identity and the nature of the transaction.

As it relates to the definition of “broker,” the definition of “customer” would be revised to include persons that make
sales of digital assets using brokers who act as digital asset middlemen.

The term “broker” includes those persons acting:

e as a principal with respect to the sales of digital assets in the ordinary course of a trade or business;

e as an agent (including as a custodial agent) if the nature of the agency is such that the agent ordinarily
would know the gross proceeds of the sale; and

e a‘“digital asset middleman.”

A broker is any “person” (as defined under Section 7701(a)(1)) acting in the manner described above. The
preamble to the Proposed Regulations highlights that a group of persons operating together to conduct the
activities above, such as a Decentralized Autonomous Organization (DAO) or holders of certain governance
tokens, could be treated as a “person.”

Observation: Statements in the preamble seem to reflect statements of the operation of current law on such
groups and are not limited to the obligations imposed on persons responsible for information reporting.

Digital assets middleman

A “digital asset middleman” would be defined as any person who provides a “facilitative service” with respect to a
sale wherein the nature of the arrangement is such that the person ordinarily would know or be in a position to
know the identity of the party that makes the sale and the nature of the transaction potentially giving rise to gross
proceeds from a sale.

A “facilitative service” is any service that directly or indirectly effectuates a sale of digital assets, such as providing:

e a party in the sale with access to an automatically executing contract or protocol access to digital asset
trading platforms,

e order matching services,

o market making functions to offer buy and sell prices, or

e escrow or escrow-like services to ensure both parties to an exchange act in accordance with their
obligations.

Validators and certain hardware and software (i.e., wallet) providers specifically would be excluded from those
identified as providing facilitative services. These exceptions only apply if those persons are engaged solely in
these activities.

In explaining to “know” or “be in a position to know” digital asset middleman information, the Proposed Regulations
provide that:
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e aperson is in a position to know the identity of the party that makes the sale if that person maintains
sufficient control or influence over the facilitative services provided so as to have the ability to set or change
the terms under which its services are provided to request that the party making the sale provide the party’s
name, address, and taxpayer identification number (TIN) in advance of the sale, and

e aperson is in a position to know the nature of the transaction potentially giving rise to gross proceeds from
a sale if that person maintains sufficient control or influence over the facilitative services provided so as to
have the ability to determine whether and the extent to which the transfer of digital assets involved in the
transaction gives rise to gross proceeds.

Observation: The definitions of the digital asset middleman would cast a wide net and could implicate many
activities that had not been considered “broker” activities under the existing Section 6045 definition. Further,
common additional services (such as a wallet provider allowing direct trading platform) and multiple activities
conducted by the same entity could make the exceptions of limited practical impact. The determination required by
the Proposed Regulations seems to be highly factual in nature and would necessitate careful assessment, as
illustrated in the various examples in the Proposed Regulations.

Merchants

The Proposed Regulations would provide that a merchant that accepts digital assets directly from a customer for its
provision of goods or services generally is not a broker under these rules because typically the merchant is not
receiving digital assets in exchange for goods or services of a type listed in the section on reportable sales (see
below). If the merchant’s exchange of goods or services for digital assets is effected through a digital asset
payment processor, the digital assets payment processor could be treated as a broker.

Observation: The exclusion for merchants of assets other than digital assets is a welcome provision. Merchants
seeking to rely on this exception need to access eligibility, including whether purchases of stored value cards/gift
cards are permitted with digital assets.

Digital asset hosted wallet providers

A broker would be defined to include a digital hosted wallet provider to the extent it also (1) functions as a principal
in the sale of digital goods, (2) acts as an agent for a party in the sale if it ordinarily would know the gross proceeds
from the sale, or (3) acts as a digital asset middleman and ordinarily would know or be in a position to know the
identity of the party that makes the sale and the gross proceeds from the sale. A hosted wallet provider that solely
holds and transfers digital assets on behalf of its customers, without processing, or having the ability to process,
any knowledge of gross proceeds from the sales would not be considered as a broker.

Digital asset payment processors

A digital asset payment processor would be defined as a person who in the ordinary course of its business regularly
stands ready to effect digital sales by facilitating payments from one party to a second party by receiving digital
assets from the first party and exchanging them into different digital assets or cash paid to the second party.

The Proposed Regulations would treat the transfer of digital assets by a customer directly to a second person
pursuant to a processor agreement as if the digital assets were transferred by the customer to the digital asset
payment processor in exchange for different digital assets or cash paid to the second person. This characterization
is intended to ensure that a customer’s disposition of digital assets for consideration is subject to reporting
regardless of the details of the arrangements made by the merchant for receiving payment.
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Digital asset payment processors also include certain payment settlement entities and certain entities that make
payments to payment settlement entities potentially subject to Section 6050W reporting. The Proposed Regulations
would provide that a digital asset payment processor includes a third-party settlement organization (TPSO) that (1)
makes payments using one or more digital assets in settlement of reportable payment transactions and (2) makes
payments in one or more digital assets to a merchant acquiring entity in a transaction that is effected by the
merchant acquiring bank.

Observation: The Proposed Regulations raise complicated questions for issuers and processors of digital asset
linked credit and debit cards.

Other brokers

The Proposed Regulations also would include in the definition of broker any person that regularly offers to redeem
digital assets that they created or issued, similar to the existing Section 6045 rules. Treasury and the IRS have
requested comments regarding whether this definition should include initial coin offerings (ICOs), SAFTs, and
similar contracts.

Observation: SAFTs and similar contracts are common mechanisms for the future sale of digital assets when an
ecosystem has reached certain milestones. Issuers of SAFTSs that have contracts that may be outstanding as of
January 1, 2025 (the proposed effective date) need to assess the impact on their outstanding contracts.

Observation: The use of NFTs and other digital assets for customer loyalty and similar programs in which the
issuer may regularly offer to redeem them for brand or store merchandise could result in the issuer being classified
as a broker under the Proposed Regulations. Because the broker may not be viewed as having “sales” of a type
reportable under the regulations (because they are exchanges for goods and services not required to be reported),
issuers of digital loyalty programs need to assess how the structure of their program aligns with the regulations,
keeping in mind that digital assets utilized in a closed system are excluded from reporting.

Expansion of types of sales subject to reporting
The Proposed Regulations would expand the definition of a sale of digital assets to include:

e the disposition of a digital asset by a customer in exchange for property of a type that is subject to Section
6045 reporting;

e adisposition of a digital asset by a customer in consideration of services of a broker;

e payments of a digital asset by the customer to a digital asset payment processor in exchange for that
processor’s payment of a different digital asset or cash to a second person;

o the transfer of a digital asset by a customer directly to a second person pursuant to a processor agreement
that provides for the temporary fixing of the exchange rate to be applied to the digital asset received by the
second person;

e acustomer’s payment in digital assets to a digital asset payment processor that is a TPSO as part of a
transaction in which the digital asset payment processor pays the digital asset to a merchant in settlement
of a reportable payment transaction;

e apayment made in digital assets by a customer to the payment card issuer in a transaction associated with
a reportable payment; and

o the delivery of a digital asset pursuant to the settlement of a forward contract, option, regulated futures
contract, any similar instrument, or any other executory contract that would be treated as a sale of a digital
asset under the regulations if the contract had not been executory.
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The preamble to the regulations states that the definition of a sale of digital assets would not include a transaction
in which (1) a customer receives new digital assets without disposing of something else in exchange or (2) a
broker’s customer receives digital assets in return for the performance of services.

Observation: The existing broker reporting regulations are limited to sales of securities in exchange for cash. In
addition to administrability concerns for noncash exchanges, the proposed expansion is particularly impactful for
digital assets that also represent securities.

Information to be reported for digital asset sales

The Proposed Regulations would require that for each digital asset sale for which a broker is required to file an
information return, the broker must file on a form to be prescribed by Treasury (widely anticipated to be named
Form 1099-DA) the following information:

e the customer’s name, address, and TIN;

e the name or type of the digital asset sold and the number of units of the digital assets sold;
e the sale date and time;

e the gross proceeds of the sale; and

e any other information required by the form or instructions in the way required.

To aid the IRS in verifying valuations provided for reported gross proceeds and in determining whether the basis
claimed by taxpayers in connection with digital asset transactions for which the adjusted basis information is not
reported by the broker, the broker must report:

¢ the transaction identification (transaction ID or transaction hash) associated with the digital asset sale,
o the digital asset address from which the digital asset was transferred in connection with the sale, and
o whether consideration received was cash, different digital assets, other property, or services.

If the transaction involves the sale of a digital asset that also constitutes a security (e.g., a digital asset that is a
digital representation of another asset that constitutes a security), the broker must provide certain information that
is relevant to sales of securities.

To the extent the sale is of a digital asset that was held by the broker in a hosted wallet on behalf of the customer
and that digital asset previously was transferred into that account, the broker must report (1) the date and time of
such transfer-in transaction, (2) the transaction ID of the transfer-in transaction, (3) the digital asset address from
which the transferred-in digital asset was transferred, and (4) the number of units transferred in by the customer as
part of that transfer-in transaction.

A broker must report a digital asset sale effected when recorded on a broker’s internal accounting ledger as of the
date and time the sale was recorded on that internal ledger regardless of whether that sale is recorded on a
distributed ledger. The reported date and time generally should be set forth in hours, minutes, and seconds using
Coordinated Universal Time (UTC).

Treasury and the IRS acknowledge privacy law considerations around the provision of personal identity information
and request comments and suggestions for practical alternatives.

Observation: The requirements, such as providing wallet addresses and using time-stamped reporting, could raise
operational challenges for many brokers who would be impacted by the Proposed Regulations.
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Because these information reporting rules would require digital asset brokers to expend resources to develop and
implement information reporting systems to comply with the required reporting, these changes are proposed to
apply to sales and exchanges of digital assets effected on or after January 1. 2025. Certain basis information must
be tracked with respect to transactions effected on or after January 1, 2023, as discussed in more detail below.

Gross proceeds in digital asset transactions

Determining gross proceeds in a sale transaction

The preamble to the Proposed Regulations states that the information reporting rules for determining gross
proceeds generally follow the substantive rules for computing the amount realized from transactions involving the
sale or exchange of assets. The regulations would provide new rules under Section 1001 for the computation of the
amount realized from the sale or exchange of a digital asset. These rules are consistent with the definition of “gross
proceeds” immediately below.

The Proposed Regulations would define “gross proceeds” to be reported by a broker with respect to a customer’s
sale of digital assets as the sum of (1) the total amount in US dollars paid to the customer or credited to the
customer’s account; (2) the fair market value (FMV) of any property received or, in the case of a debt instrument
issued in exchange for the digital asset, the amount realized attributed to the debt instrument; and (3) the FMV of
any services received, reduced by the amount of the allocable digital asset transaction costs.

In the case of a sale effected by a digital asset payment processor on behalf of one party, the amount of gross
proceeds to be reported equals the sum of the amount paid in cash, or the FMV of the amount paid in digital assets
by the digital asset payment processor to a second party, plus any digital asset transaction costs withheld, reduced
by the amount of the allocable digital asset transactions costs.

Determining the FMV of property for services received in an exchange transaction

Except in the case of services or property paid to the customer in exchange for digital assets, the broker must use a
reasonable valuation method that looks to the contemporaneous evidence of the value of the services, stored-value
card, or other property. However, brokers must look to the FMV of the digital assets used to pay for digital asset
transactions costs in determining the FMV of services giving rise to these costs.

In the case of one digital asset exchanged for a different digital asset, the broker may rely on valuations performed
by a digital asset aggregator using a reasonable valuation method, which includes looking to the exchange rate and
the US dollar valuations generally applied by the broker effecting the exchange as well as other brokers, taking into
account the pricing, trading volumes, market capitalization, and other relevant factors.

A valuation method is not considered a reasonable method if it (1) over-weighs prices from exchanges that have
low trading volumes, (2) under-weighs exchange prices that lie near the median price value, or (3) inappropriately
weighs factors associated with a price that would make that price an unreliable indicator of value.

If there is a disparity between the value of the services or property received and the value of the digital asset
transferred, the broker must look to the FMV of the services or property received. If the broker reasonably
determines that the value of services or property received cannot be valued with reasonable accuracy, the FMV of
the received services or property must be determined by reference to the FMV of the transferred digital asset. If
neither the digital asset nor the services or property exchanged for the digital asset can be valued with reasonable
accuracy, the broker must report an undetermined value for gross proceeds from the transferred digital asset.

Observation: The shift away from reporting the cash gross proceeds received in a sale of digital assets
significantly complicates the data needed for information reporting by brokers of digital assets. Systems must be
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developed that ensure a “reasonable” FMV is reported when accounting for property or services received in
exchange for digital assets.

Determining digital asset transaction costs allocable to the sale in an exchange transaction

The Proposed Regulations would provide that, in the case of a sale or disposition of digital assets, the total digital
asset transaction costs paid by the customer generally are allocable to the disposition of the digital assets.
However, in an exchange of one digital asset for another digital asset differing materially in kind or in extent, one-
half of any digital asset transaction cost paid by the customer in cash or property to effect the exchange should be
allocable to the disposition of the transferred asset and the other half should be allocable to the acquisition of the
received digital asset.

Observation: Systems, informed by tax technical analysis, must be developed to compare various digital assets to
determine when they differ materially in kind or effect. Once this is determined, then transaction cost must be split
between two different assets. Current broker reporting typically requires only comparing the same security in the
same account (this is done for wash sales). Typically, a digital asset wallet holds only one asset; digital asset
brokers must develop systems that would allow transaction fees to be split between wallets.

Adjusted basis reporting for digital assets and certain financial contracts in digital
assets

Mandatory broker reporting
Digital assets acquired by custodial brokers and certain financial contracts on digital assets

The Proposed Regulations would limit the definition of “covered security” for purposes of digital asset basis
reporting to digital assets acquired in a customer’s account by a broker providing hosted wallet services (i.e., digital
assets that previously were acquired, held until sale, and then sold by a custodial broker). Therefore, sale
transactions effected by custodial brokers of digital assets that were not previously acquired in the customer’s
account and sale transactions effected by noncustodial brokers (e.g., decentralized exchanges) would not be
subject to these mandatory basis reporting rules.

The definition of a covered security subject to mandatory basis reporting for nondigital asset options and forward
contracts on digital assets is not limited to contracts held by brokers providing hosted wallet services. Instead, basis
reporting for these financial contracts would be required if they are granted, entered into, or acquired in a
customer’s account at a broker or custodian.

Acquisition applicable date

The Proposed Regulations would apply to digital asset financial contracts acquired in a customer’s account on or
after January 1, 2023. The regulations also expand the definition of a covered security to include non-digital asset
options and forward contracts on digital assets to the extent they are granted or acquired in an account on or after
January 1, 2023.

Adjusted basis reporting for sales of digital assets treated as covered securities and for non-digital options and
forward contracts on digital assets is required only to the extent (1) the sales are effected on or after January 1,
2026 and (2) the digital asset is acquired and continuously held by the broker in the customer’s account on or after
January 1, 2023. In addition, any type of broker effecting sales of nondigital asset options on digital assets and
nondigital asset forwards on digital assets would be required to provide adjusted basis reporting for sales of these
assets if they were granted, entered into, or acquired on or after January 1, 2023.

10
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Observation: The deferred effective date for basis reporting is deemed necessary to address the operational
complexity of identifying assets in scope for these rules.

Voluntary broker reporting

Brokers that voluntarily report adjusted basis information with respect to sales of digital asset-related noncovered
securities — i.e., digital assets acquired prior to January 1, 2023, options on digital assets granted or acquired in an
account prior to January 1, 2023, and forward contracts on digital assets entered into or acquired in an account on
or prior to January 1, 2023 — are not subject to penalties for failure to report or furnish the adjusted basis
information correctly. Brokers that choose to report sales of digital assets before the applicability date of these
regulations would not be subject to penalties for failure to report or furnish that information correctly.

Similarly, the Proposed Regulations would provide that digital asset brokers may voluntarily report on sales of
digital assets effected before January 1, 2025 with the same penalty relief.

Observation: The Proposed Regulations provide that voluntary reporting may be completed on a Form 1099-B,
Proceeds from Broker and Barter Exchange Transactions, until the digital assets reporting form is available. Digital
asset brokers should consider whether building a process to comply with the fields in the Form 1099-B and then a
new process for digital asset reporting on a yet to be named form seems appropriate for their circumstances.

Determining the adjusted basis

The Proposed Regulations would provide substantive tax rules under Section 1012 and information reporting rules
under Section 6045 for the determination of adjusted basis. These rules contain similar provisions, summarized
below.

The regulations would provide that the initial basis of a digital asset acquired for cash is the total amount paid by
the customer, increased by any commissions, transfer taxes, and digital asset transactions costs related to its
acquisition. The initial basis of a digital asset received in an exchange for property that is not a debt instrument is
the FMV of the digital asset received at the time of the exchange, increased by any digital asset transaction costs
allocable to the acquisition of the digital asset.

As noted above, the total transaction costs paid by the customer in an acquisition of digital assets generally are
allocable to the digital assets received. However, in the case of an exchange of one digital asset for a different
digital asset differing materially, one-half of any digital asset transaction costs paid in cash or property is allocable
to the disposition of the transferred digital asset and one-half is allocable to the acquisition of the received digital
asset for the purpose of determining basis.

If the broker or digital asset data aggregator reasonably determines that the value of the digital asset cannot be
determined with reasonable accuracy, the FMV of the digital asset received must be determined by reference to the
property transferred at the time of the exchange. If neither the value of the digital asset received nor the value of
the property transferred can be determined with reasonable accuracy, the broker must report zero for the initial
basis of the received digital asset.

Observation: The rules permitting looking to the FMV of the property transferred where the FMV of the digital asset
cannot be determined with reasonable accuracy may be helpful for exchanges of difficult-to-value assets (like
certain NFTs) in exchange for more readily valued digital assets.

11
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Ordering rules (lot selection)

The Proposed Regulations would provide substantive tax rules under Section 1012 and information reporting rules
under Section 6045 for determining which unit of digital asset is sold in a particular transaction. These rules, which
contain similar provisions, are summarized below.

The regulations would provide ordering rules for a broker to determine which units of the same digital asset should
be treated as sold when the customer previously acquired, or transferred in, multiple units of that same digital asset
on different dates or at different prices. A broker must report a sale of less than the customer’s entire position in an
account in accordance with the customer’s identification of the digital assets to be sold. Where a customer does not
provide adequate identification by the date and time of sale, the units of the digital assets sold are the earliest
digital asset either purchased within or transferred into the customer’s account with the broker (i.e., first-in, first-out
or “FIFO”).

Observation: Prior IRS "frequently asked questions" provided, consistent with general Section 1012 authorities,
that either FIFO or specific identification are appropriate methods for determining the unit of digital assets sold. The
proposed rule, which is similar to the existing Section 1012 rules for securities, highlights that identifications of the
units sold must be made before sale.

Exceptions to reporting

In general, the Proposed Regulations leave unchanged for digital asset brokers the exception to reporting under the
existing Section 6045 regulations for certain exempt recipients and excepted sales. Thus, for example, no reporting
is required for sales of digital assets effected on behalf of certain customers, such as certain corporations, financial

institutions, tax-exempt organizations, or governments or political subdivisions thereof.

Section 6045 generally sets forth a “multiple broker” rule that provides that a broker is not required to file an
information return if the customer sale is initiated by another broker. Significantly, the preamble states that Treasury
and the IRS declined to extend the multiple broker rule to digital assets.

Observation: The Proposed Regulations’ complex definition of “broker” highlights how the unique nature of digital
assets results in a variety of relationships with a customer related to the sale or disposition of such assets. The
absence of a multiple broker rule in this context has the potential for duplicative reporting.

Sales effected at an office outside the United States or on behalf of exempt foreign persons

Under current rules, a sale is determined to be effected at an office inside or outside the United States based on
the location of the broker’s activities. The Proposed Regulations would address this issue differently for digital
assets. The determination of whether a sale is effected at an office inside or outside the United States generally
would not be based on the physical location where the acts necessary to effect a sale of digital assets are
undertaken. Instead, a broker would be classified as (1) a US digital asset broker, (2) a controlled foreign
corporation (CFC) digital asset broker, or (3) a non-US digital asset broker.

The determination of the location of a sale would be based on standards applied based on the broker’s
classification. Sales by US digital asset brokers generally are treated as effected at an office inside the United
States. While sales by CFC digital asset brokers and non-US digital asset brokers generally are treated as effected
at an office outside the United States, there are circumstances under which sales effected by such brokers are
treated as effected at an office inside the United States.

The Proposed Regulations incorporate certain modifications to the presumptions rule requirements for how each of
these three types of brokers determine the foreign status of a customer for the purpose of determining when a
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customer may be treated as an exempt foreign person. For CFC digital asset brokers and non-US digital asset
brokers, sales generally are not subject to backup withholding, although notable exceptions apply when a broker is
considered to be conducting substantial business within the United States or when the broker has actual knowledge
that the customer is a US person.

Rules for US digital asset brokers

A US digital asset broker must report information with respect to sales effected for its customers unless the broker
can treat the customer as an exempt recipient or as an exempt foreign person. To treat a customer as an exempt
recipient or exempt foreign person, a US digital asset broker generally must (1) obtain a valid withholding certificate
(e.g., Form W-9, Form W-8BEN) and (2) apply the reliance rules under the Proposed Regulations with respect to
the beneficial owner withholding certificate. Gross proceeds subject to reporting by a US digital asset broker may
be subject to backup withholding if the broker failed to obtain a valid withholding certificate for a customer and the
presumption rules classify the customer as a US non-exempt payee.

Rules for CFC digital asset brokers not conducting activities as money services businesses (MSBs)

The Proposed Regulations provide that a CFC digital asset broker must use different rules to determine the place
of a digital asset and the foreign status of its customers based on whether the CFC digital asset broker is
considered to be conducting activities under an MSB with respect to sales of digital assets.

The regulations also provide that a sale effected by a CFC digital asset broker not conducting activities as an MSB
must report on all sales other than sales effected for an exempt recipient or an exempt foreign person. A CFC
digital asset broker not conducting activities as an MSB (1) is permitted to rely on documentary evidence, rather
than a withholding certificate, to determine whether a customer is an exempt foreign person and (2) is not subject to
backup withholding with respect to reportable sales unless the broker has actual knowledge that the customer is
US person. A broker with actual knowledge that a customer is a US person where the customer does not provide a
valid Form W-9 to the broker must (1) report the gross proceeds from a sale or exchange of a digital asset by that
customer and (2) impose backup withholding on the transaction.

Rules for non-US digital asset brokers that are not conducting business as MSBs

The Proposed Regulations provide that a non-US digital asset broker must use different rules to determine the
location of its digital asset sales and, for sales effected within the United States, the foreign status of its customers
is based on whether the broker is considered conducting activities of an MSB.

The regulations also provide that a sale effected by a non-US digital asset broker not conducting activities as an
MSB generally is treated as effected in an office outside the United States unless the broker collects documentation
or information that indicates that the customer has connections to the United States or may be a US person. For a
sale effected outside the United States, the broker would not be considered a broker and would not be required to
report the sale.

The Proposed Regulations do not require non-US digital asset brokers not conducting activities as MSBs to obtain
documentation from customers before making a payment. However, if documentation or information collected by a
broker includes information that indicates that a customer has connections to the United States or may be a US
person, the regulations would treat the sale as effected at an office inside the United States and require the broker
to report a sale effected on behalf of this customer after the broker obtains that documentation or information,
unless the broker determines that the customer is an exempt foreign person or an exempt recipient or the broker
closes the account before effecting the sale for the customer.
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Observation: Given the unique nature of digital assets, indicia that a customer has US connections can include the
use of US-based Internet Protocol (IP) addresses, and certain on-chain blockchain analytics such as identifying if a
customer’s deposit or withdrawal wallet addresses are associated with a US-based digital assets broker. This may
require non-US digital asset brokers to modify the use of their on-chain analytics to capture the necessary
information.

The Proposed Regulations provide that a non-US digital asset broker not conducting activities as an MSB is not
subject to backup withholding with respect to reportable sales unless it has actual knowledge that the customer is a
US person. Thus, if the broker has actual knowledge that a customer is a US person and the customer does not
provide a valid Form W-9 to the broker, the broker must (1) report the gross proceeds from a sale or exchange of a
digital asset by that customer and (2) impose backup withholding on the transaction.

Rules for CFC digital asset brokers and non-US digital asset brokers conducting activities as MSBs

Because CFC digital asset brokers and non-US digital asset brokers conducting activities as MSBs may conduct
business with customers located in the United States, the Proposed Regulations generally would subject these
brokers to the same rules as US digital asset brokers with respect to their sales of digital assets. Except for sales
effected at certain kiosks located outside the United States, the sales of digital assets are treated as effected in the
United States. Therefore, these brokers are treated as brokers with respect to all sales of digital assets and must
report information with respect to sales effected for their customers unless the broker can treat the customer as an
exempt recipient or as an exempt foreign person. These brokers must obtain a withholding certificate to treat a
customer as an exempt foreign person and are subject to the same backup withholding rules with respect to
reportable sales as those applicable to US digital asset brokers.

Observation: Foreign digital assets businesses, with no physical operations in the United States, may have
pursued an MSB with Financial Crimes Enforcement Network (FInCEN) for a variety of legal reasons. The use of
MSB registration to establish jurisdictional nexus and impose broker reporting obligations would greatly expand the
network of digital asset brokers subject to US information reporting requirements. These foreign businesses may
find the documentation requirements, especially those relating to non-US customers, particularly onerous.

Presumption rules

The Proposed Regulations would provide presumption rules to apply in situations where a broker does not have
documentation from a customer, or the documentation is not valid or cannot be reliably associated with a payment
of gross proceeds. The presumption rules also apply when documentation has expired, or when the broker no
longer may rely on the documentation because the broker knows or has reason to know the documentation is
incorrect or unreliable.

Other topics

Grace periods

The Proposed Regulations would include a grace period intended to allow a broker time to obtain documentation or
additional documentation when the original documentation relied upon is incorrect or unreliable.

Joint owners

In the case of amounts paid to customers that are joint account holders for which a certificate or documentation is
required as a condition for being exempt from reporting, the amounts are assumed paid to US payees who are not
exempt recipients.
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Observation: This treatment of joint owners is consistent with existing information reporting and withholding
standards.

Foreign intermediaries, foreign flow-through entities, and certain US branches

The Proposed Regulations would provide rules for a broker to determine whether a customer is a foreign
intermediary, flow-through entity, or US branch, and, if so, whether the customer may be treated as an exempt
foreign person.

Transition rule

To provide digital asset brokers with sufficient time to obtain necessary documentation from existing customers to
establish foreign status, the Proposed Regulations would provide that for sales of digital assets effected before
January 1, 2026, that were held in an account established at a broker before January 1, 2025, digital asset brokers
may treat a customer as an exempt foreign person provided that (1) the customer previously has not been
classified as a US person by the broker and (2) the information that the broker has for the customer in the account
files or other files pertaining to the account includes a residence address that is not a US address.

Timeline of effective dates

e January 1, 2023: Existing undocumented users treated as exempt foreign payees until January 1, 2026
(unless known to be a US non-exempt payee)

e January 1, 2023: Date of identification of existing financial contracts listed on the CFTC as self-certified

e January 1, 2025: Digital asset sales transactions subject to gross proceeds reporting

e January 1, 2026: Basis reporting begins for digital assets acquired on January 1, 2023

e TBD: Transfer statements required for digital assets transferred between brokers and statements to the
IRS for digital assets transferred to a nonbroker location.
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