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Proposed Bermuda corporate income tax
is closely modeled after the GloBE rules,
with key differences

October 13, 2023

In brief

The Government of Bermuda issued its second public consultation paper (PCP) on October 5, proposing a 15%
corporate income tax (CIT) applicable to Bermuda businesses that are part of multinational enterprise (MNE)
groups with annual revenue of €750M. The tax would be effective beginning in 2025.

Consistent with the first public consultation, one of the primary policy underpinnings associated with the CIT, as
described in the second PCP, is alignment with the Global Anti-Base Erosion (GIoBE) rules and qualification as a
Covered Tax. However, Bermuda currently has no proposals to introduce the Income Inclusion Rule or the
Undertaxed Profits Rule.

Action items: The second PCP provides details with respect to the scope of the proposed CIT, as well as the
computation of taxable income and the tax itself. Insurance MNEs that may become subject to the CIT should be
aware of Bermuda’s tight deadline to enact it. In light of the deadline, they should analyze the second PCP to
assess how the proposed tax could affect their Bermuda Constituent Entities and assess whether to provide
comments to the Bermuda Government. Comments with respect to the second PCP have been requested by
October 30, 2023.

The third and last PCP is expected to be released on or about November 10, 2023, with the consultation period to
run until November 24, 2023. The Bermuda Government intends to table the CIT bill for debate, with a view to
enactment prior to December 31, 2023.

Observation: In anticipation of the enactment, affected MNE groups should analyze the potential tax accounting
implications of the proposed CIT. The impact of the proposed CIT regime on Bermuda insurance companies’
regulatory capital requirements also should be considered, along with the impact on any M&A or other transactions.
Additionally, insurance MNEs should monitor the CIT rules as they develop to determine if certain elections are
available to them. Such elections may need to be made by December 31, 2023.
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In detalil

Scope

For MNEs that meet the revenue threshold, and therefore are considered to be in scope, the CIT generally would
apply to each Tax Resident Entity and Bermuda permanent establishment that is a Constituent Entity of such MNE
(a Bermuda Constituent Entity or BCE). Generally, Bermuda Constituent Entities of in-scope MNESs, together, form
a Bermuda Constituent Entity Group (BCG). However, certain exceptions apply. For instance, Flow-through Entities
that are not Ultimate Parent Entities (UPES) are separate BCGs. Rules are proposed to determine which entities
are considered Flow-through Entities.

For in-scope Bermuda entities, existing tax assurance certificates would be superseded, given the change in the
international tax landscape.

Observation: Entities that are tax-resident in Bermuda, but subject to tax in another jurisdiction, would be in scope,
but with a credit provided for foreign taxes paid (including adjusted deferred taxes — see below). Presumably, this
would include Bermuda insurance companies that have made the election under Internal Revenue Code Section
953(d) to be taxable as US corporations.

Controlled Bermuda investment entities and insurance investment entities that are not tax transparent or subject to
a tax transparency or tax distribution election under the GIoBE rules form their own separate BCG. An election is
available for alternative groupings.

Certain entities are considered excluded entities: (a) governmental entities, not-for-profits, pension funds,
investment funds, etc., as defined in Article 1.5 of the GIoBE rules; (b) partially owned entities that are less than
80% owned by value, directly or indirectly, by the UPE, and that elect to be excluded; and (c) entities that have
limited international presence under Article 9.3.2 of the GloBE rules, which then are excluded for a continuous
period of five years.

Entity classification

A listing of the default tax treatment of the different types of Bermuda entities as fiscally opaque or transparent
would be provided. For foreign entities, the entity classification is expected to follow the local tax treatment, with a
listing of the default tax treatment for entities in certain jurisdictions. A tax election also would be provided to elect
whether an entity (including a foreign entity) is treated as tax transparent or not.

Observation: The entity classification rules and the related election may allow MNE groups to obtain flow-through
tax treatment for controlled investment entities and insurance investment entities held by BCEs where a tax
transparency or tax distribution method election otherwise is not available under the GloBE rules.

Calculation of taxable income

Bermuda taxable income (or loss) is determined by making certain annual adjustments to the Financial Accounting
Net Income or Loss (FANIL) of each BCE. The FANIL then is allocated further, as necessary (e.g., to permanent
establishments). Generally, the accounting standard of the UPE must be followed. However, a BCE may elect to
use an approved accounting standard (including Bermuda or NAIC statutory accounting principles) if certain
conditions are met.
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Purchase accounting

Consistent with the GIoBE rules, adjustments to income or expense attributable to purchase accounting for an
acquired business (irrespective of when the business was acquired) that are reflected in the consolidated accounts
of the MNE, but not on the separate accounts of the BCE, would not be taken into account in the BCE’s FANIL.

However, where a business combination arose prior to December 1, 2021, and there are insufficient records, a
BCE may use the carrying value reflected in its separate accounts after the application of “push down” accounting,
if permitted, or the carrying value of assets and liabilities determined in accordance with the financial accounting
standard used by the UPE, similar to the GIoBE rules.

Other items of income and expense

Items of income and expense, other than those attributable to purchase accounting, which are reflected in the
consolidated accounts of the MNE, may be taken into account by the BCE, but only to the extent they can be
reliably and consistently traced to it.

Annual adjustments to determine taxable income

A BCE’s FANIL would be adjusted for the following items, many (but not all) of which are consistent with the GloBE
rules:

¢ Accrued pension expense (difference between amount contributed versus accrued);

¢ Asymmetrical foreign currency gains or losses (due to differences in functional currency for tax and
accounting purposes);

e Amounts allocated to a non-Bermuda permanent establishment excluded pursuant to a branch exemption
election;

o Permitted elective economic transition adjustments upon entry into the CIT system, with respect to a BCE'’s
assets and liabilities (except goodwill) held as of September 30, 2023;

¢ Excluded dividends;

e Excluded equity gain or loss;

e Included revaluation method gain or loss;

e Excluded amounts charged to policyholders for taxes paid by an insurance company, with respect to
returns to policyholders;

e Certain shipping income adjustments;

o Potential loss reserve discounts, which are being considered;

e Elective adjustments to match the carrying value of assets and liabilities of a BCE, where mismatches
occur under accounting rules (e.g., embedded derivatives for funds withheld assets under US GAAP);

e Addback of CIT and creditable foreign taxes to prevent a double benefit;

e Adjustment for certain expenses, such as bribes, fines, and penalties;

e Prior-period adjustments for changes in accounting principles, including elective rules with respect to
effects of adopting IFRS 17 (Insurance Contracts) and LDTI (US GAAP Long-Duration Targeted
Improvements);

o Elective realization basis adjustments for assets and/or liabilities, including reinsurers in relation to funds
withheld and modified co-insurance contracts;

e Elective stock-based compensation adjustments;

e Arm’s-length principle adjustments for inter-jurisdictional transactions of an MNE; and

e Other adjustments addressed in the GIoBE rules.
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Observations

Allowing the use of an alternative approved accounting standard as the starting point may provide flexibility as
BCEs seek to establish how their annual taxable income or loss is measured and which adjustments are needed.
The exclusion of purchase accounting adjustments from FANIL is consistent with the GIoBE rules.

The economic transition adjustment (ETA) allows for an elective increase or decrease in the opening tax basis of
existing assets and liabilities (excluding goodwill) held as of September 30, 2023, using their fair values as of that
date. Any increase generally is amortized over 10 years for intangible assets, from the effective date, with other net
assets rebased to their fair value for CIT purposes on September 30, 2023. The annual deduction for the ETA is
limited to 80% of any positive taxable income, before deducting any tax loss carryforwards, with any excess
deductions carried forward indefinitely, similar to the rules for tax loss carryforwards (see below).

To record any deferred tax assets (or liabilities) upon enactment of the legislation, MNEs will need to determine tax
basis. This will require MNESs to assess the impact of the election, including obtaining any valuations for assets and
liabilities not already held at fair value in their financial accounts (e.g., separately identifiable intangibles), and to
determine if they intend to make the election. The administrative costs and efforts involved should be compared to
the potential benefits. MNEs also will need additional guidance related to how the ETA is calculated, what
valuations can be used, and the interaction with other provisions, like those related to opening tax loss
carryforwards and annual adjustments for matching elections, realization basis, and prior-period adjustments.

The matching adjustment allows unmatched mark-to-market movements included in FANIL to be excluded from
taxable income as a timing item. The example provided in the PCP is changes in unrealized gains and losses for
embedded derivatives related to funds withheld (or modified coinsurance) assets where the related insurance
liabilities are held at book value.

This embedded derivative issue also was addressed by the IRS in Notice 2023-20, with respect to the US corporate
alternative minimum tax, to avoid substantial distortive outcomes for insurers and reinsurers, although the matching
rule appears broader in order to address similar types of mismatches, where assets and liabilities are accounted for
on an inconsistent basis through FANIL.

The prior-period adjustments rule allows a four-year spread for the cumulative effect of changes in accounting
principles that increase taxable income, with possible flexibility depending on the nature of the change. The GloBE
rules do not contain such a spread.

A special spread adjustment may allow MNEs with long-duration insurance business to reduce future taxable
income over 10 years for previously earned profits that were reversed through opening retained earnings upon
adopting the new accounting standards under IFRS 17 and LDTI.

The realization basis election for assets and liabilities in lieu of fair value accounting also contains additional
flexibility compared to the GloBE rules — e.g., allowing the election to be made at the entity level and in relation to
specific assets. The GIoBE rules generally require the election to be made at the jurisdictional level for all assets
and liabilities.

Possible tax discounting of insurance reserves is noted as under consideration, as are rules to address restricted
Tier One Capital, transfer pricing for transactions between BCEs, and reorganizations. Consideration also will need
to be given to coordination rules in order to prevent double-counting.



Tax Insights | PWC

Calculation of tax

The taxable income of a BCE would be allocated further, as necessary, and then aggregated to arrive at a
preliminary measure of taxable income or loss of the BCG. A deduction for tax losses carried forward is allowed up
to 80% of the preliminary measure of the taxable income at the BCG level, with a possible exception for certain
“shock losses” under Solvency Il or equivalent capital regimes.

An opening tax loss carryforward would be allowed for losses determined in the same manner as if the BCG had
been subject to the CIT in the five fiscal years preceding the effective date. The carryforward of any unused tax loss
is indefinite. There is no provision to carry back a tax loss to obtain refunds of taxes paid in previous fiscal years.

A tentative CIT at the rate of 15% is determined on the basis of net taxable income, before credits. Credits include
foreign income taxes, foreign taxes imposed in lieu of an income tax (e.g., US federal excise tax on insurance and
reinsurance premiums involving US risks), foreign withholding taxes, and qualified refundable tax credits.

For foreign income taxes, the creditable amount includes both the current and deferred tax expense accrued in
FANIL, with a 15% limitation on the creditable deferred tax expense. Top-up taxes under Pillar Two, with respect to
BCEs, are not creditable. Any foreign taxes recharged to policyholders of insurance companies also are not
creditable, consistent with the GloBE rules.

Foreign tax credits for shareholder CFC taxes accrued in a parent’s financial accounts, with respect to a BCE’s
income or profits, are expected to be creditable. However, allocation mechanisms, ordering rules, and simplification
measures are under consideration, given the potential complexities.

According to the PCP, details related to qualified refundable tax credits are expected to be introduced in 2024, with
a focus on substance-based factors (e.g., Bermuda-based jobs and training or investments to help address climate
change). Qualified refundable tax credits may reduce the cost of living and doing business in Bermuda.

A de minimis exclusion for the CIT liability also is included to mirror the GloBE rules.

Observation: The PCP confirms a tax consolidation-type regime is expected to apply, allowing for the offset of tax
losses and tax credits at the BCG level, consistent with the jurisdictional effective tax rate approach in the GloBE
rules, with transition relief for tax losses incurred in the previous five fiscal years. The foreign tax credit regime also
confirms the inclusion of deferred taxes, and other taxes generally consistent with adjusted Covered Taxes under
the GIoBE rules. For BCEs subject to tax on their income and profits in another jurisdiction, this may help mitigate
differences in the timing of when taxes are paid in Bermuda versus another jurisdiction on the same income.
Affected MNE groups should monitor developments, including future guidance on qualified refundable tax credits
and creditable CFC taxes.

Tax administration

The PCP recognizes that certain elections may need to be made by December 31, 2023, so additional guidance in
this area is expected. Details as to the administration of the CIT, including tax returns and assessments, appeals,
and collections, are to be provided through separate legislation in 2024.

Observation: Insurance MNEs should analyze all elections that may be available, evaluate which ones may be
beneficial, and take steps to make any contemplated elections in a timely manner. In doing so, it may be desirable
to engage in modeling of the CIT, Pillar Two taxes, and other taxes simultaneously.
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Tax accounting

In general, ASC 740, Accounting for Income Taxes, requires the effects of changes in tax laws or rates to be
recognized in the period in which the law is enacted, regardless of the effective date. In the period of enactment,
analysis of the impacts resulting from the introduction of the CIT regime will need to be determined for the
appropriate financial statement effects, with the total effect recorded as a component of the income tax provision
related to continuing operations.

The financial reporting implications of the CIT regime will include recognition of deferred tax assets or liabilities and
assessments surrounding the realizability of any deferred tax assets.

Companies will need to evaluate the impact that the changes have on their financial statement positions and
disclosures in order to appropriately account for changes in the period of enactment.

Let’s talk

For a deeper discussion of how the proposed tax might affect your business, please contact:
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Tax Accounting Services
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