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Peru broadens application of anti-
avoidance rules 

September 14, 2018 

In brief 

The Peruvian government on August 23 approved Legislative Decree No. 1,381. Among other 

amendments to the Income Tax Act, the Legislative Decree broadens the application of Peru’s anti-

avoidance rules with the introduction of adverse tax measures for transactions entered into with 

companies and permanent establishments (PEs) situated in ‘non-cooperative jurisdictions,’ or if a 

payment from Peru benefits from a ‘preferential tax regime.’  

Since the concepts of non-cooperative jurisdictions and preferential tax regimes are new to the Income 

Tax Law, some aspects of the Decree will need to be clarified in forthcoming regulations. Legislative 

Decree No. 1,381 will take effect on January 1, 2019. 

 

In detail 

Background 

The Peruvian Income Tax 
Law currently limits the 
deductibility of certain 
payments made by Peruvian 
taxpayers to companies and 
PEs located in low- or zero-
tax jurisdictions. These 
measures also contemplate 
special transfer pricing rules 
for transactions conducted 
with companies and PEs 
located in those jurisdictions. 

With the Decree’s enactment, 
the Peruvian government has 
broadened these anti-
avoidance rules by extending 
their application to 
transactions conducted by 
Peruvian taxpayers with 
companies and PEs located in 

non-cooperative 
jurisdictions.  The rules now 
also apply to payments that 
benefit from a preferential 
tax regime in a foreign 
jurisdiction. The broadened 
anti-avoidance measures 
apply even if those companies 
or PEs are unrelated parties. 

Adverse tax implications 

The main tax consequences 
for transactions entered into 
with non-cooperative 
jurisdictions or with 
companies or PEs that enjoy 
a preferential tax regime 
include: 

 Nondeductibility of the 

payment unless it is made 

in relation to insurance or 

reinsurance, rentals of 

ships or aircraft, 

transportation from or to 

Peru, or the right of 

passage through the 

Panama Canal; 

 In the case of loans 

granted by foreign parties, 

the interest continues to 

be deductible, but if the 

loan is granted by a party 

in a non-cooperative 

jurisdiction or by an entity 

that enjoys a preferential 

tax regime, then the 

Peruvian withholding tax 

on the interest will be 30% 

instead of the general rate 

of 4.99%; and 

 Application of Peruvian 

transfer pricing rules, even 

if the foreign payee is an 

unrelated party.  
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Preferential tax regimes 

A tax regime is treated as preferential 
if it meets one or more of the 
following criteria:  

 lacks legal, regulatory, or 

administrative transparency 

 no exchange of information or 

rules or administrative practices 

that limit that exchange 

 the local presence is either 

insubstantial or does not amount 

to a real business activity, or that 

activity does not have a business 

reason 

 the effective tax is either zero or 

low (‘low tax’ has not yet been 

defined) 

 the tax benefit is not available to 

residents, or the beneficiaries of 

the tax regime are not allowed to 

operate in the local market, or 

 the tax regime consists of a 

territorial system under which only 

domestic-source income is subject 

to tax. 

Non-cooperative territories 

A jurisdiction qualifies as non-
cooperative if any one of the first four 
bullets in the previous section is met. 

Other amendments 

The Legislative Decree contains other 
important amendments, including 
changes to the calculation of the 
comparable uncontrolled price 
method; introduction of new transfer-
pricing requirements in relation to the 
exportation and importation of goods; 
limitations on the deductibility of 
expenses arising from certain 
derivative financial instruments; and 

new advanced tax payment rules on 
income generated by residents from 
the sale of goods.  

The takeaway 

The latest version of the OECD’s 
’Harmful Tax Practices - Progress 
Report on Preferential Regimes’ 
contains a list of jurisdictions that 
have harmful preferential tax regimes. 
The Peruvian tax provisions are 
expected to be aligned with the 
OECD’s minimum standards 
regarding these harmful tax practices.  

Multinational enterprises with 
Peruvian affiliates that conduct 
business with companies and PEs 
located in jurisdictions that will be 
treated either as non-cooperative or as 
having a preferential tax regime 
should analyze the Peruvian tax 
impact of these new rules. 
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