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In brief 
What happened? 
In a landmark decision (Sentenza n. 93/2026, dated February 17, 2026), the second tier Italian court of 
Abruzzo (Corte di Giustizia Tributaria di secondo grado dell’Abruzzo) has confirmed that a US 
corporation controlling an Italian subsidiary is entitled to a withholding tax (WHT) refund on dividends. 
The court ruled that the application of a 5% WHT rate (under the Italy-United States Double Tax 
Convention), rather than the 1.2% rate applicable to EU/EEA resident shareholders, constitutes an 
unjustified restriction on the free movement of capital under Article 63 TFUE.  

Why is this relevant? 
The court upheld the first-instance decision ordering the Italian Tax Authorities to refund the 3.8% 
excess withholding tax paid on dividends distributed in 2018.  

Actions to consider  
This decision represents a significant refund opportunity for non-EU corporations that have received 
dividends from Italian subsidiaries and paid WHT at rates higher than 1.2%. The court’s reasoning 
applies the principles established by the European Court of Justice regarding the free movement of 
capital to third-country (non-EU) shareholders, confirming that discriminatory WHT treatment cannot 
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be justified solely based on residence outside the European Union.  

The claim is available also for participations that do not qualify under the EU Parent-Subsidiary Directive 
(which provides a complete exemption for qualifying EU participation). 

In detail 
Background: The discriminatory WHT regime 
Under Italian domestic law, dividends distributed by Italian companies to Italian-resident corporate 
shareholders benefit from a participation exemption regime under Article 89 TUIR. This rule excludes 
95% of dividends from taxation, resulting in an effective tax rate of 1.2% (5% taxable × 24% IRES). 
Similarly, dividends paid to EU/EEA-resident corporations are subject to a reduced WHT rate of 1.2% 
under Article 27(3-ter) of DPR 600/1973.  

By contrast, dividends paid to non-EU corporate shareholders are subject to WHT at rates ranging from 
5% to 26%, depending on the applicable tax treaty. This differential treatment based solely on residence 
creates a restriction on the free movement of capital that is prohibited by Article 63 TFUE.  

The court decision: Key facts 
The case concerned a US company incorporated in Delaware that held a 35% participation in an Italian 
company from 2003 to 2021. In 2018, the US company received dividends on which the Italian 
distributing company applied a 5% WHT pursuant to Article 10(2)(a) of the Italy-USA tax treaty.  

The US company filed a refund claim in March 2022 for the difference between the 5% WHT paid and 
the 1.2% rate that would have applied to an EU/EEA or Italian-resident shareholder. The claim was 
based on the argument that the higher WHT rate constituted an unjustified restriction on the free 
movement of capital.  

The Italian courts have confirmed that, to qualify for the reduced 1.2% rate, a non-EU corporation must 
satisfy the substantive requirements established by Italian case law.  

The Italian Tax Authorities denied the refund, and the taxpayer appealed. The first-instance court ruled 
in favor of the taxpayer, and the Tax Authorities subsequently appealed to the second-instance court.  

The court’s reasoning 
Free movement of capital applies to third countries 

The court confirmed that Article 63 TFUE, which prohibits restrictions on the movement of capital 
between Member States and third countries, applies to dividend distributions to non-EU shareholders. 
The fact that the recipient company was resident in a non-EU country (the United States) did not 
preclude reliance on Article 63 TFUE.  

Comparability of situations 

The court rejected the Tax Authorities' argument that non-EU shareholders are not in a comparable 
situation to EU or domestic shareholders. The court held that, for purposes of dividend taxation, the 
relevant comparison is between the treatment of outbound dividends to non-residents and the treatment 



 
 
Tax Insights | PwC 
 
 
 

3 
 
 
 

of dividends distributed domestically or to EU/EEA residents in analogous conditions.  

The court emphasized that the dividend represents the same participation income regardless of the 
recipient's residence, and is subject to the same risk of economic double taxation in both situations. The 
differential treatment based solely on residence constitutes a discriminatory restriction that cannot be 
justified.  

No valid justifications 

The court examined and rejected each of the justifications advanced by the Tax Authorities: 

• The court found no internal mechanism that would justify the higher rate for non-EU recipients, 
noting that the participation exemption for domestic shareholders and the reduced rate for 
EU/EEA shareholders are not conditional on any additional tax being levied elsewhere.  

• The court noted that Italy and the United States have a comprehensive Double Tax Convention 
including exchange of information provisions, and the United States is included on Italy's ‘white-
list' of cooperative jurisdictions.  

The refund opportunity 
Who might benefit? 

This decision creates a refund opportunity for non-EU tax resident corporations that have received 
dividends from Italian companies and paid WHT at rates higher than 1.2%. This includes shareholders 
resident in countries such as the United States, the United Kingdom (post-Brexit), Switzerland, Japan, 
and other third countries with which Italy has concluded tax treaties.  

Both the non-EU recipient corporation and the Italian distributing company may submit the refund 
request.  

Potential refund amount 

The refund available is the difference between the WHT actually paid (whether 5%, 10%, 15%, or 26% 
depending on the applicable treaty or domestic rate) and the 1.2% rate. For significant dividend 
distributions, this could represent substantial tax savings.  

Time limits 

The refund request must be submitted within a 48-month period from the date on which the 
withholding tax was applied or paid, depending on the party submitting the refund claim. Taxpayers 
should review their dividend history immediately to identify refund claims that may be approaching the 
deadline. 

Actions to consider 
Taxpayers should undertake a factual analysis to ascertain the right to apply a 1.2% WHT with regard to 
their specific circumstances. This includes: 

• Assessing whether the non-EU corporation satisfies the substantive test (e.g., genuine economic 
activity, decision-making autonomy) requirements to qualify as the beneficial owner of the 
dividends.  
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• Confirming that the non-EU corporation is not an artificial arrangement and has genuine 
economic substance.  

• Reviewing the WHT applied provisions and submitting the refund claim within the statutory 
deadline.  

Key takeaways and recommendations 

Non-EU corporations that have paid Italian WHT on dividends at rates exceeding 1.2% may be entitled to 
substantial refunds. Groups with material Italian investments should assess their exposure. 

The 48-month limitation period means that claims relating to dividends paid in early 2022 will begin to 
become time-barred starting in early 2026. Taxpayers should review their dividend history immediately. 

Additionally, taxpayers should consider: 

• Preparing robust documentation: The Italian courts require evidence that the recipient is 
the beneficial owner and satisfies the substantive business activity, dominion, and business 
purpose tests. Taxpayers should gather comprehensive documentation before filing. 

• No penalty risk for claiming refunds: Unlike a direct application of the 1.2% rate by the 
Italian distributing company (which would expose both parties to penalty and criminal risk), a 
refund claim carries no penalty or interest exposure.  

Let's talk 
For a deeper discussion of eligibility for the withholding tax refund, or assistance in preparing and filing 
refund claims, please contact: 
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Alessandro Di Stefano, Milano 
Partner 
+39 348 840 8195 
alessandro.di.stefano@pwc.com 
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