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In brief

What happened?

Treasury and the IRS on August 20, 2025, released Notice 2025-44 (the Notice), announcing their
intention to propose regulations that would remove the disregarded payment loss (DPL) rules and
related modifications to the dual consolidated loss (DCL) rules that were finalized in January 2025.

The Notice also announced that future proposed regulations would extend the transition relief with
respect to the interaction of the DCL rules and the GloBE Model Rules such that the DCL rules would
generally be applied to losses incurred in tax years beginning before January 1, 2028, without regard to
qualified domestic minimum top-up taxes (QDMTTs) and top-up taxes.

Why is it relevant?

Withdrawal of the DPL rules would affect domestic corporate owners that own disregarded payment
entities (DPEs) and that make or receive certain disregarded payments. The proposed removal of the
DPL rules is significant as it indicates a policy reversal on the DPL rules, which were finalized earlier this

www.pwc.com


https://youtu.be/fs6zi401jZA
https://youtu.be/fs6zi401jZA

Tax Insights | PwC

year. Treasury and the IRS agreed with concerns about the rules’ complexity, uncertainty, and
compliance costs. They also gave credence to feedback that questioned the authority for the DPL rules,
asserting that they are inconsistent with longstanding principles of the Code and congressional intent.

The transition relief extension is welcome for taxpayers that incur DCLs in jurisdictions applying the
GloBE Model Rules. By preventing QDMTTSs and top-up taxes from being considered in the application
of the DCL rules for DCLs incurred in pre-2028 tax years, Treasury and the IRS give taxpayers more
certainty and additional time to adjust to international developments.

Actions to consider

Taxpayers with DCLs or potential exposure under the DPL rules should closely monitor these
developments, as taxpayers may rely on the guidance provided in the Notice until proposed regulations
are published in the Federal Register.

Taxpayers also should consider responding to Treasury and the IRS’s request for comments on related
issues: potential revisions to the ‘all or nothing’ principle and the treatment of disregarded items under
the DCL provisions. Comments are due by October 21, 2025.

In detail

Background

The DCL rules under Section 1503(d)(1) generally prevent a DCL of a domestic corporation from
reducing the taxable income of a domestic affiliate (i.e., domestic use). A DCL is either the net operating
loss of a dual resident corporation or the net loss attributable to a ‘separate unit’ of a domestic
corporation, such as certain foreign branches and interests in hybrid entities. Exceptions to the general
prohibition against the domestic use of a DCL include a ‘domestic use election,” which certifies that there
has not been and will not be a ‘foreign use’ of the DCL during a certification period.

Treasury and the IRS on December 11, 2023, released Notice 2023-80, which described the interaction of
the DCL rules with the GloBE Model Rules and announced limited transition relief for ‘legacy DCLs,’
which are generally DCLs incurred in tax years ending on or before December 31, 2023, i.e., before the
GloBE Model Rules were effective. Proposed regulations issued on August 6, 2024 (2024 proposed
regulations) included guidance on the interaction of the DCL rules and GloBE Model Rules, extending
the transition relief announced in Notice 2023-80. The 2024 proposed regulations also included for the
first time the DPL rules and a broad anti-avoidance rule with respect to both the proposed DPL rules and
the existing DCL rules.

Treasury and the IRS on January 10, 2025, released final regulations (2025 final regulations) that
finalized the DPL rules and the anti-avoidance rule (for both DPLs and DCLs) and revised an ordering
rule relevant for both DPLs and DCLs. The 2025 final regulations also included certain revisions and
clarifications to the scope, application, and reporting with respect to the DPL and DCL rules, including
rules for minority-owned DPEs, the computation of DPL cumulative register, and the addition of a
deferred deduction arising from a DPL inclusion. The 2025 final regulations did not include guidance on
the interaction of the DCL rules and GloBE Model Rules but announced that the DCL transition relief
would be further extended.

For a discussion of the 2025 final regulations, refer to this PwC Tax Insight.



https://www.pwc.com/us/en/tax-services/publications/insights/assets/pwc-highlights-of-the-final-regulations-on-disregarded-payment-losses.pdf

Tax Insights | PwC

Forthcoming proposed regulations
Removal of the DPL rules

The Notice states that Treasury and the IRS intend to issue proposed regulations that would remove the
DPL rules and include an exception to the anti-avoidance rule so that it does not apply to structures that
would have been addressed by the DPL rules.

The proposed regulations removing the DPL rules would apply to tax years beginning on or after January
1, 2026.

Observation: Taxpayers who already had begun restructuring to comply with the DPL framework now
may face the question of whether to unwind those adjustments. The applicable date of the forthcoming
proposed regulations (tax years beginning on or after January 1, 2026) would align with the original
effective date of the 2025 final regulations for the DPL rules. By matching the dates, Treasury avoids
creating overlapping periods where the DPL rules might apply and then immediately be repealed.

Observation: The removal of the DPL rules has been expected and should be welcomed by taxpayers.
In this regard, the DPL regulations have followed the same arc as the 2022 foreign tax credit regulations.
Treasury and the IRS issued regulations reflecting a surprising change in policy, but then later reversed
course in response to taxpayer concerns about compliance burdens, administrability, and regulatory
authority. While this cycle created uncertainty, the withdrawal of the DPL rules, like the narrowing of the
FTC regulations, demonstrates the benefits of continued engagement by taxpayers.

Removal of the modifications to the deemed ordering rule

The 2025 final regulations revised the deemed ordering rule to coordinate the application of the DPL and
DCL rules. With the removal of the DPL rules, that coordination will no longer be necessary. The
forthcoming proposed regulations are expected to remove the revisions to the deemed ordering rule in
the 2025 final regulations.

Changes to the deemed ordering rule would apply to DCLs incurred in tax years beginning on or after
January 1, 2026.

Observation: Treasury has indicated it continues to study the scope of the ordering rule and future
changes could be made. Treasury and the IRS ultimately concluded that, with the withdrawal of the DPL
rules, revisions to the ordering rule were not necessary. The changes that were withdrawn created
considerable uncertainty as to how to determine foreign use when disregarded and regarded items were
considered separately. While Treasury and the IRS potentially could accept that the ordering rule -- as it
existed prior to the 2024 proposed regulations and 2025 final regulations -- could reasonably be
interpreted to take into account income disregarded for US federal income tax purposes, it is unclear
whether continued study by the government will yield future changes. Finally, reversion to the former
ordering rule narrows its scope to apply only where foreign law does not contain rules determining which
expenses offset which income items.

Extension of transition relief on application of DCL rules to GloBE Model Rules

Notice 2023-80 announced that Treasury and the IRS would propose regulations allowing taxpayers to
disregard the GloBE Model Rules when applying the DCL provisions to certain ‘legacy’ DCLs. Under
Notice 2023-80, a foreign use would not arise solely because deductions or losses comprising a legacy
DCL were considered in determining Net GloBE Income. A ‘legacy’ DCL was generally one incurred in a
tax year ending on or before December 31, 2023, or, for certain taxpayers, in a year beginning before
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January 1, 2024, and ending after that date. For more information on Notice 2023-80, please refer to this
PwC Tax Insight.

The 2024 proposed regulations expanded this relief by providing that the DCL rules (and proposed DPL
rules) would apply without regard to QDMTTs or top-up taxes collected under an income inclusion rule
(ITR) or undertaxed profits rule (UTPR) for losses incurred in tax years beginning before August 6, 2024.
For more information on the 2024 proposed regulations, refer to this PwC Tax Insight.

The 2025 final regulations did not finalize these provisions. Instead, the preamble extended the
transition relief, providing that the DCL rules apply without regard to QDMTTSs or top-up taxes collected
under an IIR or UTPR that are incurred in tax years beginning before August 31, 2025. Taxpayers may
rely on this description of transition relief until final regulations are issued.

Notice 2025-44 indicates that Treasury and the IRS intend to further extend the transition relief included
in the 2024 proposed regulations with respect to the interaction of the DCL rules and the GloBE Model
Rules to allow for further consideration of comments, further developments at the OECD, and to provide
taxpayers more certainty. The announced proposed regulations would extend the relief to apply to DCLs
incurred in tax years beginning before January 1, 2028.

Observation: The extension of transition relief provides taxpayers an additional three years of relief
from the risk of DCL recapture, foreign use, or treatment of additional entities as separate units in
connection with GloBE top-up taxes. Considering the uncertainty existing with respect to the application
of GloBE Rules to US taxpayers, the further extended period provided in the Notice seems prudent.

Request for comments

Treasury and the IRS are studying (1) potential revisions to the ‘all or nothing' principle, taking into
account administrability concerns, and (2) whether, and, if so, how disregarded items should be taken
into account for purposes of the DCL rules (for example, in a manner similar to that set forth in Reg.
1.904-4(f) for determining foreign branch category income), and request comments on these issues.

The DCL regulations include an ‘all or nothing’ principle for purposes of determining whether a DCL may
be deducted in a tax year, or a previously certified DCL must be recaptured. In general, under the ‘all or
nothing’ principle, if any amount of the DCL is considered put to a foreign use then the entire amount of
the DCL incurred in the tax year is not deductible, or, if the DCL was identified in a previously

filed domestic use election, the entire amount of the DCL must be recaptured and reported as income.
Thus, the standard does not take into account the intricacies of the foreign tax law beyond that of
determining whether any portion of the DCL is considered put to a foreign use.

Observation: The ‘all or nothing’ principle has long been a cornerstone of the DCL regulations. Since
1992, taxpayers and practitioners have repeatedly argued that the rule is unduly harsh, as even a minor
or inadvertent foreign use can trigger recapture of an entire DCL. Treasury and the IRS have consistently
dismissed these concerns, insisting that the principle is essential for administrability. Given the Notice’s
request for comments, taxpayers should take this opportunity to suggest less harsh alternatives to the ‘all
or nothing’ principle that may be palatable to Treasury and the IRS, such as proportional recapture, de
minimis thresholds, safe harbors, or other clarifications or changes to the calculation of a DCL that may
lessen the impact of the ‘all or nothing principle.’

See also

o Tax Insight: Highlights of the final regulations on disregarded payment losses (January 15,
2025)
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o Tax Insight: Highlights of the proposed regulations on dual consolidated losses and certain
disregarded payments (August 8, 2024)

e Tax Insight: Treasury releases guidance on the GloBE rules and foreign tax credit (December 11,

2023)

Let’s talk

For a deeper discussion of how the withdrawal of the DPL rules might affect your business, please
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