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In brief

What happened?

Treasury and the IRS on January 10 released regulations that finalize, with modifications, the portions of proposed
regulations issued in August 2024 (2024 proposed regulations) that address disregarded payment losses (DPL),
and the dual consolidated loss (DCL) and DPL anti-avoidance rules. The final regulations affect domestic corporate
owners that own disregarded payment entities (DPEs) and that make or receive certain disregarded payments.

Why is it relevant?

The regulations finalize certain rules from the 2024 proposed regulations that relate to DPLs, including portions that
are also relevant for DCLs, such as the anti-avoidance rule and the ordering rule. The final regulations retain the
basic approach and structure of the 2024 proposed regulations, with revisions to defer the application of the DPL
rules, allow for a suspended deduction in certain fact patterns, provide limited exceptions to narrow the scope of the
application of the DPL rules, and clarify the interaction of the DPL and DCL rules.

The final regulations do not contain the provisions that address the interaction of the DCL rules with the GloBE
Model Rules, however forthcoming final regulations are expected to provide that the DCL rules will apply without
taking into account taxes imposed in foreign jurisdictions based on the GloBE Model Rules incurred in tax years
beginning before August 31, 2025. Treasury and the IRS generally indicated an intent to finalize the remaining rules
from the 2024 proposed regulations.
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Actions to consider

Taxpayers may rely on the guidance for the additional transition relief for the interaction of the DCL and GloBE
Model rules until final regulations are published in the Federal Register. The transition relief is limited to an
additional year to reduce potential double deduction outcomes. Taxpayers should continue to monitor the
outstanding portions of the 2024 regulations and, further, the incoming Trump administration’s response to the final
regulations.

2024 proposed regulations

The 2024 proposed regulations were published in August 2024, and generally would have clarified how the DCL
rules interact with the intercompany transaction rules in Reg 1.1502-13, modified how items arising from stock
ownership are taken into account when computing the amount of a DCL, and addressed application of the DCL
rules to foreign taxes that are based on the GloBE Model Rules. The 2024 proposed regulations also introduced
the DPL rules, under which domestic corporations would be required to include amounts in income in certain cases
involving DPLs attributable to interest and royalty payments. The DPL rules generally were proposed to be effective
based on a date of deemed consent, which would be either 2024 or 2025 depending on whether a taxpayer
executed certain transactions. Further, the 2024 proposed regulations included an anti-avoidance rule applicable
for both DCL and DPL purposes. For a discussion of the 2024 proposed regulations, refer to this

Final regulations

The final regulations finalize the portions of the 2024 proposed regulations that relate to DPLs and the anti-
avoidance rule (for both DPLs and DCLs) and revise an ordering rule relevant for both DPLs and DCLs. The final
regulations also include certain revisions and clarifications to the scope, application, and reporting with respect to
the DPL and DCL rules, including rules for minority-owned DPEs, the computation of DPL cumulative register, the
addition of a deferred deduction arising from a DPL inclusion, and changes to the ordering rule for determining the
foreign use of both DPLs and DCLs. Further, the final regulations announce additional transition relief for the
application of the DCL rules to foreign taxes that are based on the GloBE Model Rules. Below is a discussion of the
key highlights from the final regulations.

DPLs

In the preamble to the final regulations, Treasury and the IRS state that the DPL rules are needed to address the
unintended tax consequences of applying the ‘check-the-box' regulations to a foreign entity owned by a domestic
corporation. Specifically, the DPL rules are intended to backstop the DCL rules by preventing double deduction
outcomes arising in the context of certain disregarded payments the DCL rules do not address. This is done by (1)
tracking whether certain payments involving a disregarded entity and its owner give rise to potential double
deduction outcomes, and (2) eliminating any resulting double deduction outcome through an income inclusion (DPL
inclusion) similar to the outcome the owner would have if the payments were regarded and subject to the DCL
rules.

A DPE’s DPL or disregarded payment income (DPI) is determined considering only items that (1) give rise to
deductions or income of the DPE under a foreign tax law, (2) are disregarded for US tax purposes, and (3) would
be interest, structured payments, or royalties if regarded. In addition to certain disregarded entities, certain foreign
branches and dual resident corporations also are treated as DPEs.


https://www.pwc.com/us/en/tax-services/publications/insights/assets/pwc-highlights-of-proposed-regulations-on-dual-consolidated-losses.pdf
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The final regulations maintain the general framework of the rules for determining DPEs, including combining DPEs
in the same country, computing whether a DPL or DPI exists, triggering the inclusion of a DPE, and reporting DPLs,
and generally use similar terms as the 2024 proposed regulations (with certain modifications).

However, the final regulations provide several new rules related to the application of the DPL rules. The final
regulations provide that an entity cannot be a DPE unless it is related within the meaning of Section 954(d)(3) to a
DPE owner (determined by treating the person as a controlled foreign corporation), thus removing so called
minority interests from the application of the DPL rules. Further, the final regulations revise the DPL rules to treat a
DPL inclusion as giving rise to a deduction, the use of which is suspended until the entity takes into account certain
disregarded income, which Treasury and the IRS assert results in rules consistent with what would have occurred if
certain disregarded payments were regarded for US tax purposes. However, any DPL inclusion or deduction arising
from a DPL inclusion is not taken into account under the DCL rules (e.g., in determining the DCL of a separate
unit). The final regulations also provide that in determining the DPI or DPL of a DPE, any royalties paid or accrued
pursuant to a license agreement entered into before August 6, 2024, are not considered, provided there is no
change in the licensor or licensee or a significant modification of the rights under the agreement.

Observation: The exclusion of disregarded royalties under license agreements in effect as of August 6, 2024, is
mandatory. The impact of this rule on the computation of a DPE’s DPL cumulative register should be considered.
The regulations provide guidelines as to certain acts that will not be considered to end the grandfather treatment of
such royalties and these rules should be considered when renewing existing license agreements.

The final regulations continue to apply the DPL rules independently of the DCL rules. Only items of interest,
structured payments, or royalties that are disregarded for US tax purposes are taken into account in computing the
DPI or DPL of a DPE (or the DPL cumulative register), whereas only items that are regarded for US tax purposes
are taken into account in computing a DCL (or the DCL cumulative register).

The final regulations include certain revisions in response to comments, which have the effect of further narrowing
and deferring the application of the DPL rules. Specifically, the complex ‘consent’ provisions of the 2024 proposed
regulations have been replaced by a singular effective date (i.e., tax years of a DPE owner beginning on or after
January 1, 2026) with special rules to allocate items of an entity that is not a DPE for the entire tax year.

The final regulations continue to require annual certification even in situations where there may not be a net loss for
foreign tax purposes in that particular year, to ensure that any deduction or loss composing a DPL is not put to a
foreign use during the certification period. The final regulations include rules that terminate the DPL certification
period of a DPE owner with the tax year that the DPE owner (or a person related to the DPE owner) ceases to own
directly or indirectly any of the interests in the DPE, or, in the case of a foreign branch, substantially all of the assets
of the foreign branch. The final regulations also provide that the DPL certification period ends upon a DPE owner’s
DPL inclusion.

Observation: This approach is consistent with the DCL rules that a domestic use election be filed (to put a DCL to
a domestic use) even in cases where it may be unlikely a DCL can be put to a foreign use in a particular year.

De minimis exception

The final regulations add a de minimis exception. Under the de minimis exception, a DPL with respect to a DPE
and a foreign tax year is deemed to be zero if it is incurred in connection with the conduct of an active trade or
business (based on rules set forth under Reg. 1.367(a)-2(d)), and the amount of the DPL is less than the lesser of
(1) $3 million, or (2) 10% of the aggregate amount of all items of the DPE that are deductible under a foreign tax
law. This de minimis threshold is determined based on the foreign tax law and, therefore, takes into account items
regardless of whether regarded or disregarded for US tax purposes.



Tax Insights | PwC

Types of DPEs and minority interests

Where a DPE owner indirectly owns less than all the interests (but more than a minority interest) in a DPE (e.g.,
through a partnership), the final regulations remove the requirement in the 2024 proposed regulations that would
apply the DPL rules on a proportionate basis based on value. Treasury and the IRS determined that a DPE owner’s
proportionate interest can be determined under other reasonable methods.

The final regulations also clarify that a foreign branch owned by a domestic corporation through one or more
partnerships may be a DPE. Thus, if a partnership makes a payment to a disregarded entity of the partnership and
the payment is attributed to a foreign branch under foreign tax law, a domestic corporate partner’s proportionate
share of a resulting deduction under the foreign tax law can give rise to a DPL (because the foreign branch may be
a DPE). Similarly, to address deductions arising under foreign tax law by reason of the partnership being a tax
resident of a foreign country (rather than by reason of the partnership having a foreign branch), the final regulations
provide that an entity that is treated as a partnership for US tax purposes, but is a foreign tax resident, may be a
DPE.

The final regulations do not apply the DPL rules with respect to deductions resulting under a foreign tax law from
payments treated as made between a ‘true’ foreign branch (that is, a foreign taxable presence not conducted
through a disregarded entity) and its owner.

Foreign use

The final regulations retain the ‘all or nothing’ principle as provided under the 2024 proposed regulations. The all or
nothing principle combines the concept of the entirety of a DPL (or DCL) being put to a foreign use by reason of the
availability under a relevant foreign tax law of any portion of a deduction composing the DPL (or DCL) with the
‘made available’ standard. Under the made available standard, a foreign use of a DPL would occur if any portion of
a deduction taken into account in computing the DPL is made available under a relevant foreign tax law to offset an
item of income that, for US tax purposes, is an item of income of a foreign corporation related to the DPE owner.

The final regulations narrow the definition of a foreign use for DPL purposes by excluding the deemed foreign use
that may occur under the mirror legislation rule. This exception, which is consistent with the exception in Reg.
1.1503(d)-3(e)(3) for domestic consenting corporations, clarifies that any denial of a deduction for a disregarded
payment under foreign hybrid mismatch rules is not treated as giving rise to a DPL or a foreign use of a DPL.

DPL cumulative register and deduction for a DPL inclusion

The final regulations modify the determination of a DPL cumulative register so that a DPL does not decrease the
register, thereby preventing a negative balance in the register. Further, to reflect a DPL inclusion, the final
regulations provide the DPE owner a deduction (not to exceed the DPL inclusion) to the extent that the DPE
derives DPI in a year following the year of the DPL inclusion. The deduction has the same character and source as
the DPL inclusion to which it relates, regardless of the extent to which the DPI is derived from interest or royalties.

Observation: The allowance of a suspended deduction equal to the amount of the prior year DPL inclusion is a
significant change from the 2024 proposed regulations and may be welcome relief to taxpayers. However, the
limited circumstances in which the suspended deduction can be used may raise questions as to whether there is an
actual benefit in many cases.

Computation of a DPL or DPI for partial-year DPE status

The final regulations clarify that items incurred or derived in the part of a foreign tax year that an entity or foreign
branch is not a DPE are not considered for purposes of calculating DPI or DPL, using principles of Reg. 1.1502-



Tax Insights | PwC

76(b) to allocate items between periods. However, if an entity or foreign branch is a DPE at all times during the
foreign tax year, this proration rule does not apply even if the DPE owner’s US tax year differs from the DPE’s
foreign tax year.

Rules that apply to both DCLs and DPLs
Anti-avoidance rule

The final regulations modify the anti-avoidance rule provided in the 2024 proposed regulations to clarify that the
purpose of Section 1503(d) and the regulations thereunder is to prevent double deduction and similar outcomes.
Thus, if taxpayers restructure their arrangements to avoid the application of the DPL rules or the DCL rules, such
as by converting disregarded payments into regarded payments or terminating agreements that give rise to
disregarded payments, the anti-avoidance rule does not apply if the restructured arrangement does not give rise to
the potential for two deductions — one for foreign tax purposes, and one for US tax purposes. In response to
comments, the final regulations provide three examples to illustrate the application, and nonapplication, of the anti-
avoidance rule.

Observation: The final regulations do not contain the proposed clarifications to Reg. 1.1502-13 that address the
application of the intercompany transaction rules when applying the DCL rules. However, the finalization of the anti-
avoidance rule and the preamble indicate that the current treatment under the DCL rules of intercompany payments
under Reg. 1.1502-13 is, at least, similar to the provisions in the 2024 proposed regulations and taxpayers may
want to restructure their operations to avoid unnecessary DCL issues (e.g., by making disregarded payments to
cost plus service providers regarded).

The final regulations add certain exceptions to the application of the anti-avoidance rule, as it applies to DCLs, for
transactions or interpretations that would be addressed by rules in the 2024 proposed regulations. For example, the
anti-avoidance rule does not apply to structures that may reduce or eliminate a DCL by reason of items of income
arising from the ownership of stock and taken into account under Reg. 1.1503(d)-5(b)(1) or (c)(4)(iv) (the ‘stock
ownership rule’). The government requests comments on the removal or modification of these exceptions, and
notes that other rules or judicial doctrines may still be applied in the absence of the anti-abuse rule.

Observation: In Example 44, the regulations illustrate the breadth of the new anti-avoidance rule. In the example,
P, a consolidated group member, loans cash to a disregarded entity that is a DPE owned by another consolidated
group member. Based on the terms of the arrangement, the interest expense on the note is disallowed under
Section 163(l), and the taxpayer treats P as recognizing tax-exempt income under Reg. 1.1502-13. The example
concludes that the arrangement gives rise to a “double deduction or similar outcome” because there is no
corresponding US inclusion. Under the anti-avoidance rule, the adjustment made is to treat DPE’s interest expense
as a disregarded payment and a DPL, resulting in a foreign use and income inclusion to the US group. The
example shows the broad manner in which the anti-avoidance rule is intended to be applied to reach perceived
deduction/no-inclusion or similar outcomes even though the economic loss is solely used in one jurisdiction and
outside of the United States.

Ordering rule under Reg. 1.1503(d)-3(c)(3)

The 2024 proposed regulations provided that in determining whether there was a foreign use of a DPL, the
principles of the exceptions to foreign use in Reg. 1.1503(d)-3(c) apply, which includes a favorable ordering rule. In
general, the ordering rule provides that if a taxpayer has a DCL and the losses or deductions that are part of the
DCL are available under foreign law to offset income that would give rise to a foreign use and income that would
not give rise to a foreign use, and there are not applicable rules under the foreign law for determining which income
is offset by such losses or deductions, then the losses or deductions are first deemed to be available to offset
income that would not give rise to a foreign use before being considered to offset income that would give rise to a
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foreign use. Because the determination of whether a foreign use occurs requires specific consideration of income
under the foreign tax law, practitioners generally understood that foreign income that was disregarded for US
federal income tax purposes could be considered to apply in the DCL context.

As a result, certain comments stated that in applying the ordering rule to a DPE that has disregarded income (other
than interest and royalty income) and income that is regarded for US tax purposes, it was unclear how the ordering
rule applied. In response, the final regulations made two changes. First, the final regulations eliminate the condition
that the ordering rule applies only if the laws of the foreign country do not provide applicable rules for determining
which income is offset by the losses or deductions from the deemed ordering rule. Second, the regulations provide
that in applying the ordering rule, only disregarded in-scope interest and royalty income may be considered when
applying the DPL rules, and only income regarded for US tax purposes that is or would be attributable to a separate
unit or dual resident corporation may be considered when applying the rule for DCL purposes.

The preamble states that the above application is required to be consistent with the manner in which the cumulative
register is calculated under each of the DPL and DCL rules, promotes coordinated outcomes, and avoids double-
counting concerns. The preamble asserts that any attempt to partially integrate the DPL and DCL rules in applying
the ordering rule would require detailed rules to address all relevant fact patterns. The changes to the ordering rule
apply to DPLs and DCLs arising in tax years starting on or after January 1, 2026, consistent with the DPL rules.

Observation: The changes in applying the ordering rule appear inconsistent with the historic definition and
application of the term ‘foreign use’ under the regulations, which look to the treatment of items under the foreign tax
law. With the advent of the DPL rules, however, Treasury and the IRS focused on drafting complex coordination
rules to allow disregarded income to be considered under the ordering rule when applying the DCL provisions and
regarded income to be considered under the DPL ordering rule. Note that this rule was inserted into a final
regulation and not issued in proposed form to provide taxpayers the ability to comment on the approach.

Observation: In light of this change, however, there is some question as to whether Treasury and the IRS believe
the ordering rule in the current regulations (i.e., prior to the issuance of the final regulations) as applied for DCL
purposes requires a taxpayer to consider only income that is regarded for US tax purposes. As noted, based on the
definition of ‘foreign use’ under the current effective regulations, the regulation may not have been interpreted to be
so limited. Treasury and the IRS may view this as a reasonable interpretation of the regulations based on the
prospective effective date for the changes to the regulation.

Applicability dates
Below is a summary of the applicable dates for each of the provisions in the final regulations.
Provision Applicability date

DPL rules Tax years of DPE owners beginning on or after January 1, 2026

Anti-avoidance rule
e DCLs DCLs incurred in tax years ending on or after August 6, 2024

e DPLs DPLs for tax years beginning on or after January 1, 2026

Ordering rule
e DCLs DCLs incurred in tax years beginning on or after January 1, 2026

e DPLs DPLs in tax years beginning on or after January 1, 2026
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CTB election 60-month Elections effective before January 1, 2026, with respect to an entity that, absent
limitation suspension such election, would be a DPE in tax years starting on or after that date

Transition relief for the GloBE Model Rules

In Notice 2023-80, Treasury and the IRS announced that proposed regulations would include transition relief
providing that a foreign use of a DCL would not occur in a tax year ending on or before December 31, 2023 (or for
certain fiscal-year taxpayers tax years starting before January 1, 2024) solely because all or a portion of the
deductions or losses making up the DCL are taken into account in determining a jurisdiction’s Net GIoBE Income.
The Notice stated taxpayers could rely on the provisions of the Notice until proposed regulations were issued. The
2024 proposed regulations extended and broadened the transition relief in Notice 2023-80 by generally applying
the relief to the DCL and DPL rules with respect to losses incurred in tax years beginning before August 6, 2024
and including not only a foreign use that may occur when considering the Net GloBE Income in a jurisdiction, but
also when applying the Transitional CbCR Safe Harbor. The final regulations further extend this relief, providing
that forthcoming final regulations will provide that the DCL rules will apply without considering qualified domestic
minimum top-up taxes (QDMTTSs) or Top-up Taxes collected under an income inclusion rule (lIR) or UTPR incurred
in tax years beginning before August 31, 2025. Taxpayers may rely on this guidance until final regulations are
published.

Observation: Unlike the relief announced in Notice 2023-80 and the 2024 proposed regulations, the relief
announced in the preamble to the final regulations could be read as with respect to taxes incurred in tax years
beginning before August 31, 2025, rather than losses incurred in tax years beginning before that date. It is not clear
whether this change was intentional.
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Let’s talk
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