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In brief

What happened?

Treasury and the IRS on January 14 issued final regulations affecting taxpayers requesting the consideration of
federal tax controversies by the IRS Independent Office of Appeals (Appeals). The guidance implements the
Taxpayer First Act of 2019 that codified Appeals and made the office generally available to taxpayers. The
guidance provides that although the Appeals resolution process generally is available to all taxpayers, there are
several significant exceptions to consideration by Appeals. The final regulations also address certain procedural
and timing rules that must be met before Appeals consideration is available. The final regulations, which are
effective January 15, adopt, with slight modifications in response to comments, proposed regulations issued in
September 2022.

In addition, the IRS on January 15 issued |R-2025-14 and Announcement 2025-6 announcing three pilot programs
that will test changes to the agency’s Alternative Dispute Resolution (ADR) programs, such as Fast Track
Settlement (FTS) and Post-Appeals Mediation (PAM), to help taxpayers resolve tax disputes earlier and more
efficiently.

Why is it relevant?

In anticipation of an expected increase in challenges to the validity of Treasury regulations after the Supreme
Court’s decision in Loper Bright Enterprises v. Raimondo, taxpayers have been waiting to see if Treasury and the
IRS would maintain their position in the proposed regulations that Appeals will not consider regulation validity
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challenges. While there were a few modest changes to reflect comments received, the final regulations do not
deviate significantly from the proposed regulations. It is clear that litigation will be required in the case of regulation
validity challenges.

The piloted changes to FTS and PAM are welcome news for taxpayers and should lead to an increase in
opportunities to utilize ADR programs in issue resolution.

Action to consider

Taxpayers with current IRS disputes should ensure a fresh understanding of the Appeals process and consider
using the ADR options.

Final regulations
Appeals consideration of federal tax controversies

The final regulations provide that the Appeals resolution process is generally available to all taxpayers to resolve
federal tax controversies. A federal tax controversy is defined as a dispute over an administrative determination
with respect to a particular taxpayer made by the IRS in administering or enforcing the internal revenue laws,
related federal tax statutes, and tax conventions to which the United States is a party (collectively referred to as
internal revenue laws) that arise out of:

e the examination, collection, or execution of other activities concerning the amount or legality of the
taxpayer’s income, employment, excise, or estate and gift tax liability;

e apenalty;

e or an addition to tax under the internal revenue laws.

Exceptions to consideration by Appeals

The final regulations list 24 federal tax controversies that are excepted from consideration by Appeals or matters or
issues that otherwise are ineligible for consideration by Appeals because they are neither a federal tax controversy
nor treated as a federal tax controversy under the final regulations. If a matter or issue not eligible for consideration
by Appeals is present in a case that otherwise is eligible for consideration by Appeals, the ineligible matter or issue
will not be considered by Appeals. The federal tax controversies that are excepted include:

1. Any administrative determination made by the IRS rejecting a position of a taxpayer that the IRS has
identified as frivolous and any case solely involving the taxpayer’s failure or refusal to comply with the
internal revenue laws because of frivolous moral, religious, political, constitutional, conscientious, or similar
grounds.

2. Penalties assessed by the IRS under Section 6702 (relating to frivolous tax submissions) or Section 6682

(relating to false information with respect to withholding) or any other penalty imposed for a frivolous

position or false information.

Any administrative determination made by the IRS relating to awards to whistleblowers.

Any administrative determination issued by an agency other than the IRS.

5. Any decision made by the IRS not to issue a Taxpayer Assistance Order.
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Any decision made by the IRS concerning material to be deleted from the text of a written determination
unless the written determination is otherwise being considered by Appeals.

Any denial of access under the Privacy Act.

Any issue resolved in a closing agreement that the taxpayer entered into with the IRS, and any decision
made by the IRS to enter into or not enter into such agreement.

Any case in which the IRS erroneously returns or rejects an offer in compromise (OIC) as nonprocessable
or no longer processable and the taxpayer requests Appeals consideration to assert that the OIC should be
deemed to be accepted.

Any case in which a criminal prosecution, or a recommendation for criminal prosecution, is pending against
the taxpayer for a tax-related offense, except with the concurrence of the Office of Chief Counsel or the
Department of Justice, as applicable.

Any issues relating to allocation among different fee payers of the branded prescription drug and health
insurance providers fees.

Any certification or issuance of a notice of certification of a seriously delinquent federal tax debt to the State
Department relating to the revocation or denial of a passport in the case of serious tax delinquencies.

Any issue barred from consideration, or any other administrative guidance related to collection due process
or equivalent hearings.

Any case, determination, matter, decision, request, or issue that Appeals lacks the authority to settle.

a. Any case or issue in a case that has been referred to the Justice Department.

b. Any competent authority case.

c. Any decision of the IRS Commissioner or delegate to not rescind a penalty for a non-listed
reportable transaction.

d. Any request for relief from joint and several liability on a joint return when the nonrequesting
spouse is a party to a docketed case in the US Tax Court and does not agree to granting full or
partial relief to the requesting spouse.

e. Any criminal restitution-based assessment.

Any adverse action related to the initial or continuing recognition of tax-exempt status, an entity's
classification as a foundation, the initial or continuing determination of employee plan qualification, or a
determination involving an obligation and the issuer of an obligation.

Any case docketed in the Tax Court if the notice of deficiency, notice of liability, or final adverse
determination letter is based upon a technical advice memorandum in that case involving an adverse
action.

Any decision by an Office of Associate Chief Counsel regarding whether to issue a letter ruling or the
content of a letter ruling.

Any issue based on a taxpayer’s argument that a statute violates the US Constitution unless there is an
unreviewable decision from a federal court holding that the cited statute is unconstitutional.

Any issue based on a taxpayer’s argument that a Treasury regulation is invalid unless there is an
unreviewable decision from a federal court invalidating the regulation as a whole or the provision in the
regulation that the taxpayer is challenging.

Any issue based on a taxpayer’'s argument that a notice or revenue procedure is procedurally invalid unless
there is an unreviewable decision from a federal court holding it to be invalid.

Any case or issue designated for litigation, or withheld from Appeals consideration in a Tax Court case, in
accordance with guidance regarding designating or withholding a case or issue.

Any case docketed in the Tax Court if the notice of deficiency, notice of liability, or other determination was
issued by Appeals unless the exception regarding when the Tax Court remands a collection due process
case for reconsideration applies.

Any case in which timely Appeals consideration must be requested before a petition is filed in the Tax
Court because exhaustion of administrative review, including consideration by Appeals, is a prerequisite for
the Tax Court to have jurisdiction, and the taxpayer failed to timely request Appeals consideration.
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24. Any administrative determination made by the IRS to deny or revoke a Certified Professional Employer
Organization certification.

ADR pilot programs

The three pilot programs announced in IR-2025-14 and Announcement 2025-6 focus on FTS and PAM. FTS allows
Appeals to mediate disputes between a taxpayer and the IRS while the case is still within Exam. PAM involves
introducing a mediator to help foster a settlement between Appeals and the taxpayer. The changes are intended to
increase the use of ADR programs.

The first pilot program:

¢ Aligns the Large Business and International (LB&I), Small Business and Self-Employed (SB/SE), and Tax
Exempt and Government Entities (TE/GE) divisions in offering FTS on an issue-by-issue basis. Previously,
if a taxpayer had one issue that was ineligible for FTS, the entire case was ineligible. This announcement
increases ADR availability and flexibility by allowing FTS for single issues.

e Provides that requests to participate in FTS and PAM will not be denied without approval of a first-line
executive. This helps ensure a more consistent and deliberate consideration of FTS and PAM requests.

o Clarifies that when requests for FTS and PAM are formally denied, taxpayers will receive an explanation for
the denial to facilitate transparency in the ADR process, even when acceptance of a request is not
feasible.

The FTS and PAM pilot program changes described in IR-2025-14 and Announcement 2025-6 are effective for all
FTS requests made on or after January 15, 2025, and expire on January 15, 2027.

The second pilot program, Last Chance FTS, is a limited scope SB/SE pilot in which Appeals will contact taxpayers
after a protest has been filed in response to a 30-day or equivalent letter to inform taxpayers about the potential
application of FTS to their case. Last Chance FTS does not impact eligibility for FTS but is used to determine
whether participation in FTS increases when taxpayers are reminded of their FTS options immediately before the
case entering Appeals’ jurisdiction. The Last Chance FTS pilot program is effective beginning on January 15, 2025,
and expires on January 15, 2027.

The third pilot removes the limitation that participation in FTS would preclude eligibility for PAM. Eliminating this
restriction on PAM eligibility encourages the use of ADR options.
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Let’s talk

For a deeper discussion of how this issue might affect your business, please contact:

Tax Controversy and Regulatory Services

Nikole Flax, Washington Ruth Perez, Washington Beth Tucker, Dallas
+1 301-922-7466 +1 703-963-5641 +1 469-660-8456
nikole.flax@pwc.com ruth.perez@pwc.com elizabeth.tucker@pwc.com

© 2025 PwC. All rights reserved. PwC refers to the US member firm or one of its subsidiaries or affiliates, and may sometimes refer to the PwC
network. Each member firm is a separate legal entity. Please see www.pwc.com/structure for further details.

This content is for general information purposes only and should not be used as a substitute for consultation with professional advisors.
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