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In brief

The House of Representatives on September 30, by a vote of 253 to 163, passed H.R. 6270, the Uyghur
Forced Labor Disclosure Act of 2020. The bill requires public disclosure to the Securities and Exchange
Commission (SEC) about any engagement with entities in the Xinjiang Uyghur Autonomous Region
(XUAR). The bill covers imports of “(i) manufactured goods, including electronics, food products, textiles,
shoes, and teas, that originated in the XUAR; or (ii) manufactured goods containing materials that
originated or are sourced in the XUAR....”

The vote on this bill follows a September 17 hearing held by the House Ways and Means Committee’s
Subcommittee on Trade on “Enforcing the Ban on Imports Produced by Forced Labor in Xinjiang [the
XUAR) in China].” The hearing addressed the use of forced labor by members of the Muslim Uyghur
minority and other minority groups to produce both raw materials, such as cotton, and finished goods,
such as clothing and apparel, that ultimately enter the United States.

One main focus of the hearing was how to stop such goods and materials from entering the United
States.

These developments reflect heightened scrutiny of cross-border trade by the legislative branch of the US
government.

In detall

Background

The importation of goods produced with forced labor has been banned in the United States since
enactment of the Tariff Act of 1930. However, that Act contained a ‘consumptive demand’ clause that
allowed importation of certain forced labor-produced goods if the goods were not produced ‘in such
quantities in the United States as to meet the consumptive demands of the United States.’ This clause
was perceived as a loophole with respect to the overall ban. It was not until enactment of the Trade
Facilitation and Trade Enforcement Act of 2015 that the ‘consumptive demand’ clause was repealed.
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When US Customs and Border Protection (CBP) receives information that merchandise covered by the ban is being
imported, it may issue a ‘withhold release order’ (WRO) to prevent the merchandise from being released into the United
States. CBP regulations state that any person who has reason to believe that merchandise produced by forced labor is
being, or is likely to be, imported into the United States may communicate his belief to any Port Director or the
Commissioner of CBP (19 C.F.R. § 12.42).

Further, pursuant to the United States-Mexico-Canada Agreement (USMCA), the United States has established the
Forced Labor Enforcement Task Force to monitor US enforcement of the Tariff Act ban on imports produced with forced
labor.

Trade subcommittee hearing

The subcommittee heard testimony by representatives of the manufacturing and retail apparel industries, labor, as well as
nongovernmental organizations regarding the extent of the use of forced labor in the XUAR and the potential means of
preventing goods and materials produced with forced labor from entering the United States.

Possible responses

The witnesses at the hearing, as well as subcommittee members, raised a number of possible approaches to ending the
imports of goods produced with forced labor. These potential approaches include:

e Enactment of legislation updating the Tariff Act

e A complete ban on imports from the XUAR through enactment of the Uyghur Forced Labor Prevention Act, introduced
on a bipartisan, bicameral basis earlier in 2020 and passed by the House on a 406-3 vote on September 22

e Stronger enforcement of existing WROs and improvement of the WRO process
e Creation of broader WROs, such as the WRO applicable to all cotton imports from Turkmenistan

e Strong action by the Forced Labor Enforcement Task Force, which does not appear to have taken any action since it
was created in May

e Better tracing of ingredients in end products using existing and improved technologies such as DNA-based and trace-
elements testing, allowing for improved CBP enforcement

o World Trade Organization (WTO) enforcement action
e Application of USMCA labor standards to China and other countries where forced labor is known to exist

e An increased role for the private sector, such as improved transparency of supply chains, use of technology to improve
traceability, and commitments to end sourcing from the XUAR.

The takeaway

As the US government heightens scrutiny of, and expands enforcement actions on, cross-border trade, importers should
continue to monitor their business models and exercise due diligence, especially with respect to their supply chains and
sourcing.

Regarding the pending bills, we will continue to monitor any Senate action by year-end on both the Uyghur Forced Labor
Prevention Act and the Uyghur Forced Labor Disclosure Act.
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Let’s talk

For a deeper discussion regarding these developments, please contact the following:

Customs and International Trade

Anthony Tennariello, New York Maytee Pereira, New York Mathew Mermigousis, Chicago

+1 (646) 471-4087 +1 (646) 471-0810 +1 (347) 647-1705
anthony.tennariello@pwc.com maytee.pereira@pwc.com mathew.s.mermigousis@pwc.com
Global Trade

Scott McCandless, Washington, DC
+1 (202) 748-4760
scott.mccandless@pwc.com

Our insights. Your choices.
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