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In brief

Update: S.B. 175 was signed into law on June 29, 2024.

What happened?

Budget “trailer” legislation (S.B. 175) passed by the Legislature on June 26 provides for a potential early sunset to
the NOL suspension and details as to the recovery of credits otherwise suspended by other budget trailer
legislation, S.B. 167. (Click here for a discussion of S.B. 167.) The S.B. 175 changes would become effective only
when S.B. 167 also is enacted and takes effect. On June 22, Governor Gavin Newsom (D) and legislative
leadership announced a state budget agreement that included a framework for these provisions.

Why is it relevant?

S.B. 175 fulfills a statement of intent included in S.B. 167 to enact future legislation to allow taxpayers subject to the
credit limitation to receive a refund of credit amounts that would have been used but for the limitation period. The
legislation also provides a mechanism for an earlier sunset of the NOL suspension and credit limitation provisions,
as was sought by Governor Newsom.

Action to consider

Taken together, S. B. 167 and S.B. 175 will immediately change the impact of credits and NOLs that many
taxpayers have been planning on for 2024 and later years. The changes, made to help resolve California’s budget
situation, will require taxpayers to reevaluate 2024 estimates based on new carryforward rules. Taxpayers may
consider the impact of these changes on their expected tax liability during the 2024-2026 tax periods.
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https://www.gov.ca.gov/2024/06/29/governor-newsom-signs-2024-state-budget-supporting-fiscal-stability-and-core-programs/
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB175
https://www.pwc.com/us/en/services/tax/library/california-budget-includes-significant-tax-provisions.html
https://www.gov.ca.gov/2024/06/22/california-leaders-announce-2024-state-budget-agreement/
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Possible early sunset of NOL suspension

S.B. 167 when enacted suspends net operating loss deductions for tax years beginning on or after January 1, 2024
and before January 1, 2027 for taxpayers with net business income or modified adjusted gross income of at least
$1 million for the tax year.

S.B. 175 provides for a potential early sunset of the NOL suspension period in either the 2025 or 2026 tax year if
the Director of Finance and the Legislature agree that General Fund money over the multiyear forecast is sufficient
without the revenue impact of the NOL suspension and credit limitation provisions of S.B. 167.

Observation: Under the legislation, it is possible that the NOL suspension could be lifted for the 2025 tax year and
then reinstated for the 2026 tax year, depending on state revenues.

Possible early sunset of credit limitation

S.B. 167 when enacted also limits the aggregate use of otherwise allowable business credits to $5 million for each
tax year beginning on or after January 1, 2024 and before January 1, 2027 (except for certain credits not subject to
the limitation). For combined reports, the $5 million credit limitation is applied to the aggregate amount of “tax,” as
defined in Cal. Rev. and Tax. Code Section 23036, due from all combined group members.

S.B. 175 provides for a potential early sunset of the credit limitation period according to the same process
described above for the potential NOL suspension early sunset.

Observation: The Director of Finance will make only one finding per year for the 2025 and 2026 tax years as to
whether there is sufficient revenue without the impact of the NOL suspension and credit limitation enacted under
S.B. 167. Should the Director of Finance make that finding for either or both years and the annual Budget Act
legislation includes that finding, then both the NOL suspension and the credit limitation will not apply for that tax
year.

Election for refundable credit

S.B. 175 also allows taxpayers to make an irrevocable election on an original timely filed return for each tax year
beginning on or after January 1, 2024, and before January 1, 2027. The election provides taxpayers with an annual
credit during the refundable period equal to 20% of the credit that otherwise would have been available to reduce
net tax in the tax year of the election but for the limitations established by S.B. 167.

The “refundable period” is the first five consecutive tax years beginning the third tax year after the tax year for
which the taxpayer makes the election. In each tax year of the refundable period, the annual refundable credit
amount will be allowed as a credit against the tax computed for the tax year, and the excess, if any, will be credited
against any other amounts due. Any remaining balance then will be paid to the taxpayer.

Observation: As an example, an election made for the 2024 tax year would provide a refundable credit equal to
the amount of credits that could have been taken in that tax year but for the limitation under S.B. 167. The credit
would be 20% of that limitation amount for each of the five years beginning three years after the election, i.e., 20%
for each year from 2027 through 2031. For 2025 limited credits, the refund period for electing taxpayers would be
2028 through 2032, and for 2026 limited credits, the refund period would be 2029 through 2033.

The legislation provides that “no portion of the annual refundable credit amount can be assigned to another
taxpayer.”
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Observation: While it is described as a “refundable” credit, the 20% annual credit is only refunded to taxpayers to
the extent that the unused annual credit and other credits and/or NOLs exceed the amount of tax due for that tax
year.

Please note: S.B. 175 also amends provisions from S.B. 167 related to the utilization of motion picture credits.
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