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In brief

What happened?

The US House Judiciary Committee on April 30 approved budget reconciliation provisions under its jurisdiction
pursuant to H. Con. Res. 14, the Concurrent Resolution on the Budget for Fiscal Year 2025.

Included in these provisions is a proposed expansion of Public Law 86-272, a 1959 law that restricts states and
localities from imposing net income taxes if taxpayers’ in-state business activities are limited to the solicitation of
orders for sales of tangible personal property, which are sent outside the state for acceptance or rejection, and are
filled by shipment or delivery from a point outside the state.

Why is it relevant?

P.L. 86-272 has not been updated since its enactment, and states have increasingly sought to limit its application
as the economy and business practices have changed. Especially in light of potential restrictions on the
deductibility of corporate and pass-through entity taxes, efforts to limit the application of such taxes could provide
enhanced benefits to multistate taxpayers. Since P.L. 86-272 applies only to sales of tangible personal property,
these protections are especially relevant for manufacturers and wholesalers. For more on the outlook for
reconciliation legislation, see our Insight.

Actions to consider

Taxpayers should monitor the progress of House action on budget reconciliation, especially regarding whether the
limit on corporate deductibility is included and how restrictions on state taxation may interact with such limitations.
While similar, and broader, state business tax preemption measures have been considered in prior Congresses,
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state and local governmental interests will be expected to push back on proposed limits on their taxing authority as
federal budget negotiations continue.

Under the budget reconciliation provisions approved by the House Judiciary Committee, protected “solicitation of
orders” (which is not currently defined) would mean “any business activity that facilitates the solicitation of orders
even if that activity may also serve some independently valuable business function apart from solicitation.”

Observation: The Multistate Tax Commission (MTC) in August 2021 adopted a new policy statement on the
interpretation of P.L. 86-272, asserting that “as a general rule, when a business interacts with a customer via the
business's website or app, the business engages in a business activity within the customer’s state.” To the extent
these deemed in-state business activities are not part of or ancillary to the “solicitation of orders” -- for example, a
post-sale online product support chat — an adopting state could assert that such customer interactions subject a
business to state income taxes. Click for more on the MTC’s revised policy statement.

States that have adopted versions of the MTC’s revised policy statement include California ( since
rescinded, although the FTB asserts its ability to follow the revised policy on audit), New Jersey (proposed
regulations), and New York ( ).

Massachusetts has asserting that “in-state activities that are conducted by a vendor through
an Internet website accessible by persons in the state may include activity that is not entirely ancillary to the
solicitation of orders of tangible personal property, such as the placement of Internet cookies onto the computers or
other electronic devices of in-state customers that gather customer search information used to adjust production
schedules and inventory amounts, develop new products, or identify new items to offer for sale.”

Most recently, New York’s regulatory adoption has produced the first reported decision addressing substantive
challenges to the MTC’s revised policy statement. In American Catalog Mailers Association v. Department of
Taxation and Finance, the New York Supreme Court (County of Albany) held that the state’s regulation does not
violate P.L. 86-272 “since P.L. 86-272 does not prohibit the State from identifying and regulating which internet
activities are construed to constitute more than solicitation of orders for taxation purposes.” The court, however,
rejected retroactive application of the New York regulation. For more on this decision, read our Insight

Observation: The federal budget reconciliation provisions could provide guidelines for state interpretation of the
phase “solicitation of orders” and require state tax departments to revisit their audit policies and regulations.

To discuss the potential application of this state tax jurisdictional issue on your business, please contact:
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