pwe

Tax Insights

from State and Local Tax _
Services

Massachusetts DOR adopts final rule
changes on P.L. 86-272 protections
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In brief
What happened?

The Massachusetts Department of Revenue (Department) on October 10 amended its Corporate
Nexus regulation (830 CMR 63.39.1) to revise the Department’s interpretation of the scope of P.L. 86-
272. Specifically, the language added to the regulation provides that the protections of P.L. 86-272 are
exceeded when an out-of-state vendor places “Internet cookies onto the computers or other electronic
devices of in-state customers” to gather customer search information for non-protected business
activities. This amendment will be applied prospectively, beginning with tax years that include

the October 10, 2025 date of promulgation.

Why is it relevant?

P.L. 86-272 has not been updated since its enactment, and states increasingly have sought to limit its
application as the economy and business practices have changed. Since P.L. 86-272 applies only to sales
of tangible personal property, these protections are especially relevant for the consumer and industrial
products sectors.

Actions to consider

Taxpayers that currently file “non-income measure” returns should review their use of the customer
search information collected by Internet cookies to determine whether that use creates Massachusetts
income tax nexus. Further, note that this issue has been litigated in New York and New Jersey, so
there also could be a challenge brought in Massachusetts.
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In detail

The Department has amended subsection (4)(e) of the Corporate Nexus regulation concerning P.L. 86-
272 protections for certain out-of-state vendors of tangible personal property. As in the pre-amended
version of the regulation, the amended regulation provides that P.L. 86-272 does not preclude subjecting
a corporation to the income measure of the corporate excise tax when the corporation sells services or
licenses intangible property in the state. Also, the federal protections do not apply if the in-state business
activity by or on behalf of a corporation, however conducted, includes activity that is not entirely ancillary
to the solicitation of orders of tangible personal property.

The amended regulation provides a new example in subsection 4(e) regarding activities exceeding the
protections of P.L. 86-272. The amendment provides, “As an example, in-state activities that are
conducted by a vendor through an Internet website accessible by persons in the state may include activity
that is not entirely ancillary to the solicitation of orders of tangible personal property, such as the
placement of Internet cookies onto the computers or other electronic devices of in-state customers that
gather customer search information used to adjust production schedules and inventory amounts, develop
new products, or identify new items to offer for sale. Cf. South Dakota v. Wayfair, Inc., 585 U.S. 162
(2018).”

Observation: The Multistate Tax Commission (MTC) in August 2021 adopted a revised policy
statement on the interpretation of P.L. 86-272, asserting that “as a general rule, when a business

interacts with a customer via the business's website or app, the business engages in a business activity
within the customer’s state.” States that have adopted versions of the MTC’s revised policy statement
include California (guidance since rescinded, although the FTB asserts its ability to follow the revised
policy on audit), Massachusetts (final regulation), New Jersey (final regulation), and New York (final
regulation upheld for prospective application in American Catalog Mailers Association v. Department of
Taxation and Finance, N.Y. Supreme Court (Albany), No. 903320-24, 4/28/2025 ). The American
Catalog Mailers Association is appealing the New York decision and is challenging the New Jersey
regulation in the New Jersey Tax Court.

Let’s talk
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