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FDDEI addition
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In brief
What happened?

Legislation enacted in a Colorado special session includes Hong Kong, the Republic of Ireland,
Liechtenstein, the Netherlands, and Singapore as listed jurisdictions (i.e., “tax havens”) for purposes of
combined filing group inclusion, effective for income tax years commencing on or after January 1, 2026.
The legislation also requires an addition to federal taxable income in an amount equal to the federal
deduction claimed for foreign-derived deduction eligible income (FDDEI), effective for the same tax
years. [H.B. 25B-1002, signed by Governor, 8/28/2025]

Why is it relevant?

The legislation represents the first substantive state legislative reaction to the federal enactment of H.R.
1, the One Big Beautiful Bill Act (the Act). Colorado, a rolling conformity state, has chosen to decouple
from the new FDDEI provision (it previously conformed to the foreign-derived intangible income (FDII)
provision), but sought to address foreign income inclusion in a unique way for the states: expanding its
tax haven list to include certain large US trading partners.

Actions to consider

Taxpayers should consider the Colorado-specific foreign income inclusion and group composition rules
and how they may work alongside this tax haven list expansion. This is also an opportunity to consider
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the overall Colorado tax liability now that the Act has passed, by applying Colorado’s rolling conformity,
its previous conformity posture, and these latest Colorado legislative changes.

In detail

Tax haven list expansion

Effective for income tax years commencing on or after January 1, 2026, the legislation expands the scope
of “listed jurisdictions” for purposes of Colorado’s tax haven law to include Hong Kong, the Republic of
Ireland, Liechtenstein, the Netherlands, and Singapore. Colorado’s tax haven law became effective for tax
years beginning on or after January 1, 2022 under H.B. 21-1311 (click here for PwC’s Insight on that
legislation and here for guidance from the Department of Revenue).

Under this preexisting law, corporate taxpayers must include in their combined filing group any affiliated
group member incorporated in a foreign jurisdiction for the purpose of “tax avoidance.” A corporation is
presumptively incorporated in a foreign jurisdiction for the purpose of tax avoidance if it is incorporated
in a listed jurisdiction under Colorado law. A taxpayer may overcome the presumption by proving “to the
satisfaction of the Executive Director” that the corporation is incorporated in a listed jurisdiction for
reasons that meet the economic substance doctrine under IRC Section 7701(0).

H.B. 25B-1002 provides that the Executive Director also may determine that the corporation is
incorporated in the listed jurisdiction for reasons meeting economic substance.

The legislation provides for a subtraction from taxable income for any amount treated under IRC Section
78 as a dividend received from a C corporation incorporated in a listed jurisdiction for the purpose of tax
avoidance (such amounts previously were ineligible for the subtraction).

The legislation includes a finding of the General Assembly that the tax haven list expansion is a
continuation of an existing policy goal “to decrease corporate income tax avoidance in Colorado,” and
that the expansion is necessary “to accurately reflect the foreign jurisdictions that are used by C
corporations for the purpose of tax avoidance.”

Observation: While some states (and DC) have “criteria”-based tax haven inclusion, Montana was the
only state that listed specific tax haven jurisdictions at the time Colorado enacted its tax haven law in
2021 (Oregon repealed its list as part of its reaction to the TCJA in 2018, and Montana then repealed its
list in 2023). Colorado now has gone further in listing nations such as Ireland that neither Montana nor
Oregon listed. The Council On State Taxation (COST) asserts in its testimony on the legislation that
“[t]he five targeted jurisdictions have adopted the 15% global minimum tax. As a result, H.B. 25B-1002
by requiring the income of affiliates incorporated in those jurisdictions to be included in a Colorado
combined group’s taxable income potentially subjects those taxpayers to multiple taxation in violation of
the Foreign Commerce Clause.”

FDDEI addition to taxable income

The legislation provides for an addition to federal taxable income in an amount equal to the federal
deduction claimed for foreign-derived deduction eligible income (FDDEI) pursuant to IRC Section 250,
effective for income tax years commencing on or after January 1, 2026.

The legislation includes a finding of the General Assembly that “[t]he FDDEI deduction provides a tax
benefit to corporations that do business outside of the United States. Such corporations also receive other
substantial tax reductions from other Colorado tax laws. In addition, most FDDEI deductions claimed for
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state income tax purposes are claimed by corporations that maintain the majority of their property and
investments outside of Colorado.”

Observation: Prior to this change, Colorado did not require an adjustment for foreign-derived
intangible income (FDII).

Striking reference to “GILTI”

The legislation strikes references to “global intangible low-taxed income” (GILTT) for purposes of the
addition for the amount of income included in federal taxable income pursuant to IRC Section 951A(a)
with respect to a controlled foreign corporation incorporated in a listed foreign jurisdiction for the
purpose of tax avoidance.

Let’s talk

To discuss the potential implications of this legislation on your business, please contact:

State and Local Tax Services

Todd Roberts Seth Petterson
+1720-938-9101 +1720-212-1578
todd.roberts@pwec.com seth.t.petterson@pwc.com
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