STATE OF MICHIGAN
IN THE SUPREME COURT
GILLETTE COMMERCIAL
OPERATIONS NORTH AMERICA &
SUBSIDIARIES,
Plaintiff-Appellant,

Supreme Court No. 152588
Court of Appeals No. 325258
Court of Claims No. 14-53-MT

v
DEPARTMENT OF TREASURY,
Defendant-Appellee.

/

MICHIGAN DEPARTMENT OF TREASURY’S BRIEF IN OPPOSITION TO
GILLETTE’S APPLICATION FOR LEAVE TO APPEAL
Bill Schuette
Attorney General
Aaron D. Lindstrom (P72916)
Solicitor General
Counsel of Record
Matthew Schneider (P62190)
Chief Legal Counsel

Dated: December 1, 2015

Zachary C. Larsen (P72189)
Eric M. Jamison (P75721)
Assistant Attorneys General
Attorneys for Michigan Dep’t of Treasury
Defendant–Appellant
Revenue & Collections Division
525 W. Ottawa St., 2nd Fl.
Lansing, MI 48933
(517) 373-3203

TABLE OF CONTENTS
Page
Table of Contents ............................................................................................................ i
Index of Authorities ...................................................................................................... iv
Counter-Statement of Questions Presented ................................................................ xi
Constitutional Provisions AND Statutes Involved..................................................... xii
Counter-Statement of Judgment / Order Appealed from and Relief Sought .............. 1
Reasons for Denying the Application ............................................................................ 2
Counter-Statement of Facts .......................................................................................... 4
A.

The constitutional backdrop of state taxation and apportionment ........ 4

B.

The creation of UDITPA as a model law ................................................. 5

C.

The Multistate Tax Compact as an advisory mechanism for
uniformity ................................................................................................. 5

D.

States’ variance from the terms of the MTC ........................................... 7

E.

Michigan’s repeal of the Compact ............................................................ 8

Proceedings Below ....................................................................................................... 10
A.

The Court of Claims’ decision upholding PA 282 .................................. 10

B.

The Court of Appeals’ affirmance upholding PA 282............................ 10

Issue Preservation ....................................................................................................... 11
Standard of Review ...................................................................................................... 12
Argument ..................................................................................................................... 13
I.

The Court of Appeals’ holding that Public Act 282 does not violate due
process is not “clearly erroneous.” .................................................................... 13
A.

Due-process protections do not apply because Gillette had no
vested property interest in the MTC. .................................................... 13

i

B.

C.

1.

Due process protects only vested property rights—not
mere expectancies. ....................................................................... 13

2.

Gillette’s expectation of a refund based on the MTC was
not a vested property rights. ....................................................... 14
a.

Neither the MTC nor this Court’s IBM decision
created rights beyond the Legislature’s ability to
revise the law. ................................................................... 14

b.

Gillette’s refund claims did not give it a “legal or
equitable title” to the refund sought. ............................... 19

Public Act 282 meets due-process standards for retroactive
economic legislation. .............................................................................. 19
1.

Public Act 282 was supported by the legitimate legislative
purpose of correcting a mistaken interpretation of the
law, which was furthered by rational means. ............................ 21

2.

The retroactivity period of PA 282 is within time periods
previously approved by this and other courts. ........................... 22

Because there is no question that PA 282 is retroactive, the
“rules of retrospectivity” are inapposite. ............................................... 25

II.

The Court of Appeals’ holding that Public Act 282 does not violate the
separation-of-powers doctrine was not “clearly erroneous.” ........................... 28

III.

The Court of Appeals’ holding that Public Act 282 does not violate the
Contract Clause or “compact law” is not “clearly erroneous.” ......................... 31
A.

The Compact is not a binding, regulatory compact. ............................. 31
1.

The Compact lacks the “classic indicia” of regulatory
compacts. ...................................................................................... 31

2.

The Compact fits the characteristics of an advisory
compact. ....................................................................................... 33

B.

The Compact is not otherwise a binding contract................................. 34

C.

Even if the Compact were a binding contract, PA 282’s repeal of
the MTC would not violate the Contract Clause. ................................. 37

D.

Gillette’s criticisms of the Court of Appeals’ analysis are
misplaced. ............................................................................................... 40
ii

Conclusion and Relief Requested ................................................................................ 44

iii

INDEX OF AUTHORITIES
Page

Cases
Allied Structural Steel Co v Spannaus,
438 US 234 (1978) .................................................................................................... 36
Bd of Regents v Roth,
408 US 564 (1972) .................................................................................................... 13
Betten Auto Center, Inc v Department of Treasury,
272 Mich 14 (2006) ................................................................................. 14, 15, 23, 28
Blue Cross & Blue Shield v Milliken,
422 Mich 1 (1985) ..................................................................................................... 36
Bonner v City of Brighton,
495 Mich 209 (2014) ................................................................................................. 11
Booth Newspapers v Univ of Mich Bd of Regents,
444 Mich 211 (1993) ................................................................................................. 25
Canisius College v United States,
799 F2d 18 (CA 2, 1986) ........................................................................................... 22
Caterpillar, Inc v Dep’t of Treasury,
440 Mich 400 (1992) ........................................................................................... 11, 29
Cooper v United States,
280 US 409 .............................................................................................................. 19
Cruz v Chevrolet Grey Iron, Div of Gen Motors Corp,
398 Mich 117 (1976) ................................................................................................. 11
Cusick v Feldpausch,
259 Mich 349 (1932) ................................................................................................. 13
Dale Baker Oldsmobile, Inc v Fiat Motors of N Am, Inc,
794 F2d 213, (6th Cir 1986) ..................................................................................... 26
Dep’t of Transportation v Tomkins,
481 Mich 184 (2008) ................................................................................................. 11
iv

Elba Twp v Gratiot Co Drain Comm'r,
493 Mich 265 (2013) ................................................................................................. 11
English v Blue Cross Blue Shield of Mich,
263 Mich App 449 (2004) ......................................................................................... 25
Enterprise Leasing Co of Phoenix v Arizona Dep't of Revenue,
221 Ariz 123 (Ariz App, 2008).................................................................................. 22
Exxon Corp v Dep’t of Revenue of Wisconsin,
447 US 207 (1980) ...................................................................................................... 4
Gene Corrigan, Remembrance of a Great Lawyer: William David Dexter,
18 State Tax Notes 1545 (May 1, 2000) ................................................................... 6
General Motors Corp v Romein,
503 US 181 (1992) .................................................................................................... 36
GMAC LLC v Dep’t of Treasury,
286 Mich 365 (2009). ........................................................................................ passim
Grimes v Van Hook-Williams,
302 Mich 521 (2013) ................................................................................................. 25
Henry L Meyers Moving & Storage v Mich Life & Health Ins Guar Ass'n,
222 Mich 675 (1997) ................................................................................................. 13
IBM v Dep’t of Treasury,
unpublished opinion per curiam of the Court of Appeals issued Nov 20,
2012 (Docket No 306618) ..................................................................................... 8, 35
IBM v Dep't of Treasury,
496 Mich 642 (2014) ................................................................................. 8, 33, 35, 37
In Re Certified Questions from US Court of Appeals for the Sixth Circuit,
416 Mich 558 (1982) ................................................................................................. 25
In re Request for Advisory Opinion Regarding Constitutionality of 2011 PA
38,
490 Mich 295 (2011) ................................................................................................. 34
King v McPherson Hospital,
290 Mich 299 (2010) ................................................................................................. 29
Licari v Comm'r,
946 F2d 690 (CA 9, 1991) ......................................................................................... 22

v

Ludka v Dep’t of Treasury,
155 Mich 250 (1986) ................................................................................................. 39
Lujan v G&G Fire Sprinklers,
532 US 189 (2001) .................................................................................................... 13
Malooly v York Heating & Ventilating Corp,
270 Mich 240 (1935) ................................................................................................... 3
McComb v Wambaugh,
934 F 2d 474 (CA 3, 1991) ........................................................................................ 34
Milliken v United States,
283 US 15 ................................................................................................................. 19
Mobil Oil Corp v Comm’r of Taxes,
445 US 425 (1980) ...................................................................................................... 4
Montana Rail Link, Inc v United States,
76 F3d 991 (CA 9, 1996) ........................................................................................... 23
Moorman Mfg Co v Blair,
437 US 267, 273 (1978) .......................................................................................... 4, 5
Northeast Bancorp, Inc v Bd of Governors of Fed Reserve Sys,
472 US 159 (1985) .................................................................................................... 31
Northwestern States Portland Cement Co v Minnesota,
358 US 450 (1959) ...................................................................................................... 5
Pension Benefit Guaranty Corp v R A Gray & Co,
467 US 717 (1984) .................................................................................................... 19
People v Hill,
486 Mich 658 (2010) ................................................................................................. 39
People v Russo,
439 Mich 584 (1992) ................................................................................................. 25
Plaut v Spendthrift Farm, Inc.,
514 US 211 (1995) .................................................................................................... 28
Quinton v General Motors Corp,
453 Mich 63 (1996) ................................................................................................... 28
Rivers v South Carolina,
490 SE2d 261 (SC 1997)........................................................................................... 24
vi

Romein v General Motors Corp,
436 Mich 515 ............................................................................................................ 28
Schmalfeldt v N Point Ins Co.,
469 Mich 422 (2003) ................................................................................................. 37
Studier v Mich Pub Sch Employees Ret Bd,
472 Mich 642 (2005) ................................................................................................ 34
Tate & Lyle, Inc v Internal Revenue Serv Comm'r,
87 F3d 99 (CA 3, 1996) ............................................................................................. 23
Texas v New Mexico,
462 US 554 (1983) .................................................................................................... 34
United States v Carlton,
512 US 26, 33 (1994) ........................................................................................ passim
United States v Darusmont,
449 US 292 .............................................................................................................. 19
United States v Hemme,
476 US 558 .............................................................................................................. 19
United States v Hudson,
299 US 498 ............................................................................................................... 19
US Trust Co v New Jersey,
431 US 1 (1977) .................................................................................................. 36, 37
Willett v Waterford Charter Twp,
271 Mich 38 (2006) ................................................................................................... 11
Wisconsin v J C Penney Co,
311 US 435 (1940) ...................................................................................................... 4
Wylie v Grand Rapids City Comm,
293 Mich 571 (1940) ................................................................................................. 27
Zaber v City of Dubuque,
789 NW2d 634 (Iowa, 2010) ..................................................................................... 22
Statutes
Ala Code § 40-27-1 ......................................................................................................... 7
Ark Code § 26-5-101....................................................................................................... 7
vii

Cal Rev & Tax Code § 25128 ......................................................................................... 7
Col Rev Stat § 24-60-1301 ............................................................................................. 7
Col Rev Stat § 24-60-1308 ............................................................................................. 7
DC Code § 47-441 ........................................................................................................... 7
Idaho Code § 63-3027(i) ................................................................................................. 7
MCL 205.581 ................................................................................................... xii, xiii, 20
MCL 205.581 to 205.589 .............................................................................................. xii
MCL 205.581, art VI(1)(i) ............................................................................................ 39
MCL 205.581, art VI(1)(l) ............................................................................................ 39
MCL 205.581, art VI(4)(a) ........................................................................................... 39
MCL 205.581, art VI(4)(b) ........................................................................................... 39
MCL 205.581, art VI(4)(c)............................................................................................ 39
MCL 205.581, art X(2) ........................................................................................... 32, 39
MCL 206.1 to 206.697 .................................................................................................. xii
MCL 206.1 to 206.713 ................................................................................................. xiii
MCL 208.1101 to 208.1601 .......................................................................................... xii
MCL 208.1201(1) ........................................................................................................... 4
MCL 208.1203(1) ........................................................................................................... 4
MCL 208.1301 ...................................................................................................... passim
MCL 208.1303 ............................................................................................................ 4, 8
MCL 208.1309(3) ........................................................................................................... 5
MCL 208.45a(3) ............................................................................................................. 8
MCL 330.1920, art I .................................................................................................... 31
MCL 600.1405 .............................................................................................................. 37

viii

MCL 600.1405(1) ......................................................................................................... 37
Minn Stat § 290.171....................................................................................................... 7
Minn Stat § 290.191....................................................................................................... 7
Rev Stat § 314.606 ......................................................................................................... 7
Rev Stat § 314.650 ......................................................................................................... 7
Tex Tax Code Ann §171.106(a)...................................................................................... 7
Utah Cod Ann § 59-7-311 .............................................................................................. 7
Other Authorities
1967 PA 281 .................................................................................................... xii, xiii, 20
1968 Op Atty Gen Wash No 22 (June 3, 1968) ....................................................... 6, 33
1969 PA 343 ....................................................................................................... xii, 7, 20
2007 PA 103 ................................................................................................................. 28
2007 PA 36 ............................................................................................................. 20, 29
2011 PA 40 ........................................................................................................... xii, 8, 9
Alexander Hamilton, THE FEDERALIST PAPERS No. 33 ................................................. 4
Constitutional Provisions
1 Official Record, Const. Conven. 1961 ....................................................................... 27
Const 1963, art 3, § 2 ................................................................................................... 27
Const 1963, art 4, § 2 ..................................................................................................... 4
Const 1963, art 4, §1 .................................................................................................... 27
Const 1963, art 4, §24 .................................................................................................. xii
Const 1963, art 4, §32 .................................................................................................. xii
Const 1963, art 5, §1 .................................................................................................... 27
Const 1963, art 6, §1 .................................................................................................... 27

ix

US Const, Am XIV ....................................................................................................... xii
US Const, art I, § 10 .................................................................................................... xii

x

COUNTER-STATEMENT OF QUESTIONS PRESENTED
1.

Retroactive, economic legislation impairing vested property rights
violates due process only if it is not supported by a legitimate
legislative purpose or if it applies to a period of retroactivity that is not
“modest.” Taxpayers have no vested rights in tax laws, and PA 282
furthered the legitimate purposes of correcting a drafting error and
protecting the public fisc while applying to periods previously held to
be “modest” by Michigan courts. Does PA 282 violate Due Process?
Appellant’s answer:

Yes.

Appellee’s answer:

No.

Trial court’s answer:

No.

Court of Appeals’ answer: No.
2.

The separation-of-powers doctrine in the state constitution prohibits
the Legislature from overturning a final judgment of the judiciary but
allows the Legislature to correct a misinterpretation of the law. Here,
the Legislature repealed the MTC to correct a misinterpretation of the
MBT and Gillette did not have a final judgment in the refund it seeks.
Did PA 282 violate the separation-of-powers doctrine?
Appellant’s answer:

Yes.

Appellees’ answer:

No.

Trial court’s answer:

No.

Court of Appeals’ answer: No.
3.

The Multistate Tax Compact is a non-binding, advisory compact
containing model laws and does not establish any contractual
relationship between the state and out-of-state corporations. By PA
282 of 2014, the Legislature repealed the Compact. Did that repeal
violate the Contracts Clause of the federal and state constitutions?
Appellant’s answer:

Yes.

Appellees’ answer:

No.

Trial court’s answer:

No.

Court of Appeals’ answer: No.
xi

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED
“No State shall . . . pass any . . . Law impairing the Obligation of Contracts . . . .”
US Constitution, art I, § 10
“No State shall . . . deprive any person of life, liberty, or property, without due
process of law. . . .” US Constitution, Amend XIV.
“No person shall be . . . deprived of life, liberty or property, without due process of
law.” Michigan Const 1963, art 1, §17.
“The powers of government are divided into three branches: legislative, executive
and judicial. No person exercising powers of one branch shall exercise powers
properly belonging to another branch except as expressly provided in this
constitution.” Michigan Const 1963, art 3, §2.
“The power of taxation shall never be surrendered, suspended or contracted away.”
Michigan Const 1963, art 9, §2.
“Any taxpayer subject to an income tax whose income is subject to apportionment
and allocation for tax purposes pursuant to the laws of a party state or pursuant to
the laws of subdivisions in 2 or more party states may elect to apportion and
allocate his income in the manner provided by the laws of such state or by the laws
of such states and subdivisions without reference to this compact, or may elect to
apportion and allocate in accordance with article IV except that beginning January
1, 2011 any taxpayer subject to the Michigan business tax act, 2007 PA 36, MCL
208.1101 to 208.1601, or the income tax act of 1967, 1967 PA 281, MCL 206.1 to
206.697, shall, for purposes of that act, apportion and allocate in accordance with
the provisions of that act and shall not apportion or allocate in accordance with
article IV. This election for any tax year may be made in all party states or
subdivisions thereof or in any one or more of the party states or subdivisions thereof
without reference to the election made in the others.” MCL 205.581, art III, § 1,
before repeal and as amended by PA 40 of 2011.
“1969 PA 343, MCL 205.581 to 205.589, is repealed retroactively and effective
beginning January 1, 2008. It is the intent of the legislature that the repeal of 1969
PA 343, MCL 205.581 to 205.589, is to express the original intent of the legislature
regarding the application of section 301 of the Michigan business tax act, 2007 PA
36, MCL 208.1301, and the intended effect of that section to eliminate the election
provision included within section 1 of 1969 PA 343, MCL 205.581, and that the 2011
amendatory act that amended section 1 of 1969 PA 343, MCL 205.581, was to
further express the original intent of the legislature regarding the application of
section 301 of the Michigan business tax act, 2007 PA 36, MCL 208.1301, and to
clarify that the election provision included within section 1 of 1969 PA 343, MCL

xii

205.581, is not available under the income tax act of 1967, 1967 PA 281, MCL 206.1
to 206.713.” 2014 PA 282, Enacting § 1.

xiii

COUNTER-STATEMENT OF JUDGMENT /
ORDER APPEALED FROM AND RELIEF SOUGHT
Plaintiff-Appellant, Gillette Commercial Operations North America &
Subsidiaries, filed this application for leave to appeal from a Court of Appeals
opinion dated September 29, 2015. Treasury respectfully requests that this Court
deny Plaintiff-Appellant’s application based on the comprehensive analysis
contained in the Court of Appeals’ opinion and for the reasons set forth below.

1

REASONS FOR DENYING THE APPLICATION
It is unnecessary for the Department of Treasury to persuade this Court that
the dispute addressed in the taxpayers’ 50 applications for leave to appeal is trivial
or insignificant. Rather, it suffices for this Court to conclude that the thorough and
well-reasoned opinions of both the trial court and the Court of Appeals satisfactorily
resolved Gillette’s claims and have rendered further review superfluous.
In a published opinion, the Court of Appeals correctly rejected the taxpayers’
blunderbuss challenge to 2014 PA 282—a challenge alleging that the Legislature’s
retroactive repeal of the Multistate Tax Compact through the Act managed to
violate at least five distinct constitutional provisions and compact and contract law.
Consistent with this Court’s recognition in IBM v Department of Treasury that the
Multistate Tax Compact is a statute capable of repeal, the Court of Appeals held
that the MTC is not a binding contract nor are taxpayers beneficiaries. And that
result also complies with this Court’s relatively recent application of the
“unmistakability doctrine” in Studier and In Re Request for Advisory Opinion.
Similarly, in determining that PA 282 did not violate due process, the Court
applied the long-settled maxim that tax laws create no vested property right. And
it reasoned that PA 282 passes the “relatively easy” rational basis test because it
rationally furthers two governmental purposes that uniformly have been held to be
“legitimate”: (1) correcting a perceived misinterpretation of the law and (2)
preventing significant and unanticipated revenue loss. Nor was there any error in
the Court’s treatment of the other diverse objections taxpayers have raised—all but
one of which have been abandoned in Gillette’s application.
2

The lower court’s opinion applies previously established precedents in a
straightforward manner. And contrary to Gillette’s alarmist claims, the court’s
holding will not affect other interstate compacts beyond this esoteric tax dispute.
Accordingly, because there is no need for this Court to intervene, it should exercise
its discretion to deny review. Malooly v York Heating & Ventilating Corp, 270 Mich
240 (1935).
This application for leave to appeal does not merit this Court’s review for the
reasons that:


The Court of Appeals’ due-process conclusions are not “clearly
erroneous” but rather apply established case law that (1) a taxpayer
has no vested property interest in a tax statute; (2) correcting a
costly misinterpretation of the law is a legitimate public purpose;
and (3) it rationally furthers that purpose to do so retroactively
within the statute of limitations. MCR 7.305(B)(5).



The Court of Appeals’ holding that the MTC is not a binding
contract was not “clearly erroneous” but instead is warranted by
this Court’s unanimous approval of the prior retroactive
amendment to the MTC and is consistent with this Court’s
application of the “unmistakability doctrine.” MCR 7.305(B)(5).
Moreover, because the MTC is factually unique, the decision is not
significant to the treatment other interstate compacts. MCR
7.305(B)(3).



Because the Court of Appeals’ rulings on all issues are warranted
by existing case law, there is no “substantial” question as to the
validity of PA 282. MCR 7.305(B)(1).

The Court of Appeals’ decision accurately applies established case law on all
the issues it confronted and thoroughly settled the full spectrum of taxpayer
objections to 2014 PA 282. Therefore, there is no need for further review. This
Court should deny leave to appeal.

3

COUNTER-STATEMENT OF FACTS
A.

The constitutional backdrop of state taxation and
apportionment

Since the nation’s founding, states have retained “an independent and
uncontrollable authority to raise revenues to any extent of which they may stand in
need by every kind of taxation except duties on imports and exports.” Alexander
Hamilton, THE FEDERALIST PAPERS No. 33. And Michigan has jealously guarded its
authority over taxes throughout its history. See, e.g., Mich Const 1963, Art IX, § 2.
The states’ power to tax interstate business in our federal system is subject to
constitutional limitations. Most notably, due process proscribes states from taxing
a business that has not availed itself of their jurisdiction. Wisconsin v J C Penney
Co, 311 US 435 (1940); Mobil Oil Corp v Comm’r of Taxes, 445 US 425 (1980). And
the Commerce Clause limits states to tax only the intrastate aspects of interstate
commerce (i.e., that portion of a business enterprise that can be attributed to the
state). Exxon Corp v Dep’t of Revenue of Wisconsin, 447 US 207 (1980).
To respect these limitations, state taxation of interstate business includes
some “apportionment” of the business’s tax base: a fraction dividing the portion of
the business the state may tax over the overall business. See, e.g., MCL 208.1301 &
MCL 208.1303. That fraction is then multiplied by the tax base to determine a
business’s state tax liability. See, e.g., MCL 208.1201(1); MCL 208.1203(1).
While some type of apportionment is constitutionally required, deciding how
to apportion has always been left to the states. Moorman Mfg Co v Blair, 437 US
267 (1978). And although a lack of uniformity may imprecisely divide a business’s

4

activity among the states that tax it, states retain flexibility over apportionment
methods. Id.; Trinova Corp v Mich Dep’t of Treasury, 498 US 358 (1991). Thus,
states may constitutionally apportion using formulas considering the MTC’s three
factors, id., a single-factor formula, Moorman, 437 US at 273, or anything else
consistent with the Constitution. Further, state tax laws have always given
taxpayers an opportunity to opt out of the standard apportionment if that formula’s
application to their business violates constitutional standards. See, e.g., MCL
208.1309(3); Trinova, 498 US at 371-372.
B.

The creation of UDITPA as a model law

To promote uniformity in apportionment, the Uniform Division of Income for
Tax Purposes Act was drafted in 1957. UDITPA was a model law designed to
provide a fair income-tax apportionment for multistate taxpayers using an equally
weighted three-factor formula. Many states adopted UDITPA, but many changed
the formula by changing the weight given its factors. Note, The Difficulty of Getting
Serious About State Corporate Tax Reform, 67 Wash & Lee L Rev 327, 328 (2010).
C.

The Multistate Tax Compact as an advisory mechanism
for uniformity

Two years later, in Northwestern States Portland Cement Co v Minnesota,
358 US 450 (1959), the Supreme Court held that the presence of a small sales force
within a state allowed the state to tax a business. In response, the business
community lobbied Congress for several years to impose a federally mandated
apportionment formula for state taxation. See Michael T. Fatale, Federalism and
State Business Activity Tax Nexus: Revisiting Public Law 86-272, 21 Va Tax Rev
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435, 475-476 (2002). Justifiably concerned, state tax administrators met to determine how best to protect their sovereignty and address the business community’s
concerns. (Ex A, First Annual Report of the Comm’n, December 31, 1968, at p 1).
Their answer was the Multistate Tax Compact, drafted in large part by
Michigan Assistant Attorney General William Dexter. See Gene Corrigan,
Remembrance of a Great Lawyer: William David Dexter, 18 State Tax Notes 1545
(May 1, 2000). This document was, in his words, a “package of arrangements which
traditionally have been used, independently of any formal compact, to further
interstate uniformity and cooperation, such as uniform or reciprocal acts.” (Ex B,
Dexter’s Brief, at 15). In substance, “it consist[ed] solely of uniform laws, an
advisory mechanism for the uniform interpretation and application of those laws,
and an advisory mechanism for otherwise developing uniformity and compatibility
in state and local taxation of multistate business.” (Id. at 17) (emphasis added).
In particular, Articles III and IV contained UDITPA nearly verbatim, and
Dexter opined that “[i]n states, such as Michigan and Montana, which incorporate
UDITPA in their income tax laws, [these would have] no practical force or effect.”
(Id. at 7-8). Likewise, Article V contained “essentially a uniform act,” adopting
certain substantive provisions relating to sales and use tax laws. (Id. at 8). As
states adopting the MTC contemporaneously declared, together “these three articles
[III through V] really amount to nothing more than uniform state laws.” 1968 Op
Atty Gen Wash No 22 (June 3, 1968) (emphasis added).
The Compact was adopted by several states in 1967 and became effective in
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August 1967. (Ex C, 3rd Annual Report, MTC, July 1, at 1.) Michigan became an
associate member that year, participating in Commission activities. (Ex A, at 9 &
13). Michigan enacted the MTC into law on July 1, 1970. 1969 PA 343.
D.

States’ variance from the terms of the MTC

Immediately after the MTC’s adoption, the Commission confirmed that states
may vary the Compact’s terms and still be members. In 1971, Florida, an original
member state, removed Articles III and IV of the MTC (the taxpayer election and
formula). (Ex E, MTC Resolution). The following year, the Compact member states
unanimously affirmed Florida’s status as a member state. (Id.)
Many other states have similarly deviated since then, including:


In 1986, Minnesota amended its MTC to require a 70%-weighted sales
factor. Minn Stat § 290.171. And it removed Articles III & IV the next
year. Minn Stat § 290.191.



In 1993, California and Oregon both disabled the election in their
respective states. Cal Rev & Tax Code § 25128; Or Rev Stat § 314.606,
.650.



In 1995, Arkansas amended its MTC to double-weight the sales factor.
Ark Code § 26-5-101.



In 1996, Idaho double-weighted sales and disabled the election. Idaho
Code § 63-3027(i).



In 2006, Texas adopted single-factor apportionment. Tex Tax Code
Ann §171.106(a).



In 2009, Colorado repealed the Compact election. Col Rev Stat § 2460-1301 & 1308.



In 2010, Utah followed suit. Utah Cod Ann § 59-7-311.



In 2011, Alabama amended the formula in Article IV to use a doubleweighted sales factor. Ala Code § 40-27-1.



In 2013, the District of Columbia repealed Articles III & IV. DC Code
§ 47-441.
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None of these states lost their standing with the Commission as a result of
deviating from the MTC, nor were they sued by another member state.
E.

Michigan’s repeal of the Compact

Michigan, too, has long deviated from the MTC’s three-factor apportionment.
Beginning in 1991, the Single Business Tax Act gave greater weight to the sales
factor, slowly moving towards a 95% sales factor. MCL 208.45a(3). In enacting the
Michigan Business Tax, the Legislature provided a sales-only apportionment
formula, MCL 208.1303, stating that “except as otherwise provided in this act, each
tax base . . . shall be apportioned in accordance with this chapter.” MCL 208.1301.
A taxpayer sued the Department in IBM v Department of Treasury, Court of
Claims Docket No. 11-33-MT, attempting to use the MTC’s three-factor formula in
the MBT. That Court ruled in favor of the Department. While the suit remained at
the Court of Claims, the Legislature enacted PA 40 of 2011, amending the MTC to
state that “beginning January 1, 2011,” all MBT taxpayers “shall . . . apportion and
allocate in accordance with the provisions of that act and shall not apportion or
allocate in accordance with article IV.” On appeal, the Court of Appeals affirmed
the trial court’s ruling in the Department’s favor. IBM v Dep’t of Treasury,
unpublished opinion per curiam of the Court of Appeals issued Nov 20, 2012
(Docket No 306618). On July 14, 2014, a plurality of three justices of this Court
held that the taxpayer could apportion under the MTC for its 2008 tax year. IBM v
Dep't of Treasury, 496 Mich 642 (2014).
The Legislature promptly moved to amend the law in response. On
September 11, 2014, PA 282 of 2014 was enacted, repealing the MTC. Enacting
8

Section 1 explained its purpose “to express the original intent of the legislature”
regarding MCL 208.1301 and its effect of negating the MTC’s Article III election
and that “the 2011 amendatory act [PA 40] . . . was to further express” that repeal.
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PROCEEDINGS BELOW
A.

The Court of Claims’ decision upholding PA 282

Gillette filed tax returns for tax years 2009 through 2011 attempting to make
the MTC election under the MBT. After Treasury denied its claims, Gillette filed
suit in the Court of Claims.
Following this Court’s decision in IBM, the Court of Claims sua sponte
ordered briefing on the case’s application to each of these cases. And after PA 282
was passed, the Court requested briefing in Yaskawa America v Treasury, Docket
No 11-77-MT and Ingram Micro Inc v Treasury, Docket No 11-35-MT.
On December 19, 2014, the Court of Claims issued a 34-page opinion
rejecting all alleged constitutional deficiencies and granting summary disposition to
the Department on all claims based on PA 282. The Court of Claims also issued
orders on all other cases, including this one, granting summary disposition in
accordance with that ruling.
B.

The Court of Appeals’ affirmance upholding PA 282

The Court of Appeals affirmed in a published decision. The Court held that
there was no violation of the Contracts Clause because “the Compact is not a
binding contract under Michigan law . . . .” Gillette Commercial Operations NA &
Subs v Dep’t of Treasury, __ Mich App __ (2015); slip op at 18. The Court noted that
“even if there was a binding contractual commitment on the part of the state, there
likely would still be no violation” because the repeal of the MTC would not interfere
with any reasonably expected contractual benefits since taxpayers lacked a vested
interest in the continuation of any tax law. Id. at 21.
10

The Court ruled that the retroactive repeal was consistent with due process
since the taxpayers “had no vested right in the tax laws,” and PA 282 rationally
furthered legitimate purposes of correcting a misinterpretation of a statute and
eliminating a significant revenue loss. Id. at 25–26. The Court ruled there was no
separation-of-powers violation because the law neither reversed an opinion nor set
aside a judgment. Id. at 29. Instead, “the Legislature created a new law . . . that
explicitly repealed the Compact provisions effective beginning January 1, 2008.” Id.
The Court further held that PA 282 did not violate the Commerce Clause as
it was “not facially discriminatory,” “does not have a discriminatory purpose,” and
“does not have a discriminatory effect,” but “puts in and out of state corporate
taxpayers in the same position relative to Michigan tax calculations.” Id. at 31
(emphasis in original). And the Act did not violate First Amendment rights of
“access to the courts” as that litigation itself “demonstrate[d] that plaintiffs have
had an ample opportunity to present their arguments to the courts.” Id. at 34.
Finally, the Court rejected various challenges based on legislative procedure
provisions of Michigan’s constitution. Id. at 34–39. And it reasoned that discovery
would not have provided additional support for any of the taxpayers’ claims. Id. at
40.
ISSUE PRESERVATION
Gillette did not raise its “rules of retrospectivity” (Michigan due process)
argument at either the trial court or the Court of Appeals. With that exception, the
Department does not object to preservation.
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STANDARD OF REVIEW
This Court reviews the trial court’s grant of summary disposition de novo.
Willett v Waterford Charter Twp, 271 Mich 38 (2006). Questions of constitutional
law are also reviewed de novo. Elba Twp v Gratiot Co Drain Comm'r, 493 Mich 265
(2013).
Gillette, as the party challenging PA 282’s constitutionality, has the burden
of proving the law’s invalidity. Dep’t of Transportation v Tomkins, 481 Mich 184
(2008). “[A] statute comes clothed in a presumption of constitutionality.” Cruz v
Chevrolet Grey Iron, Div of Gen Motors Corp, 398 Mich 117 (1976). “Every
reasonable presumption or intendment must be indulged in favor of the validity of
the act, and it is only when invalidity appears so clearly as to leave no room for
reasonable doubt that it violates some provision of the Constitution that a court will
refuse to sustain its validity.” Bonner v City of Brighton, 495 Mich 209 (2014).
This burden is especially strong in tax legislation. Caterpillar, Inc v Dep’t of
Treasury, 440 Mich 400 (1992).
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ARGUMENT
I.

The Court of Appeals’ holding that Public Act 282 does not violate
due process is not “clearly erroneous.”
Gillette asserts that the Court of Appeals’ due-process ruling is novel and

eviscerates the constitution. In reality, the court’s decision was squarely within
established precedents from both the Court of Appeals and this Court.
The Court of Appeals properly recognized that due process was not violated
because (1) due process protects vested property rights, not mere expectancies like
Gillette had; and (2) the repeal of the MTC satisfies the standard applicable to
retroactive economic legislation by serving a legitimate purpose and applying to a
modest period of retroactivity that rationally furthers that purpose. Because these
are both well-established points of law, the Court of Appeal’s ruling on this issue
presents no “clear error,” and there is little jurisprudential significance to its ruling.
A.

Due-process protections do not apply because Gillette had
no vested property interest in the MTC.

The Court of Appeals correctly affirmed that Gillette fails to establish any
vested property interest that would warrant protection. The MTC was subject to
repeal, and Gillette’s mere expectation of a refund in reliance on the law did not
give it legal title in its refund claim.
1.

Due process protects only vested property rights—not
mere expectancies.

No state may “deprive any person of life, liberty, or property, without due
process of law . . .” US Const, Amend XIV. But for due-process constraints to apply,
the State must have “deprived the claimant of a protected property interest . . .”
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Lujan v G&G Fire Sprinklers, 532 US 189 (2001). Whether an individual has a
vested right is a question of Michigan law. “Property interests . . . are not created
by the Constitution. Rather they are created . . . by existing rules or
understandings that stem from an independent source such as state law . . . .” Bd of
Regents v Roth, 408 US 564 (1972).
Under Michigan law, a right is vested only when it is “not dependent on any
future act, contingency or decision to make it more secure.” Henry L Meyers Moving
& Storage v Mich Life & Health Ins Guar Ass'n, 222 Mich 675 (1997). It must be
“something more than . . . a mere expectation as may be based upon an anticipated
continuance of the present general laws; it must have become title, legal or
equitable, to the present or future enjoyment of property, or to the present or future
enforcement of a demand . . . .” Cusick v Feldpausch, 259 Mich 349 (1932)
(emphasis added); City of Detroit v Walker, 445 Mich 682 (1994).
2.

Gillette’s expectation of a refund based on the MTC was
not a vested property rights.

Gillette claims a vested right to tax refunds under the now-repealed MTC.
Gillette asserts that its claim “vested” by virtue of this Court’s IBM decision on July
14, 2014. But Michigan law has long held that a taxpayer has no vested right in a tax
law. And because a tax statute itself creates no vested right, it is evident a fortiori that
a decision merely interpreting the statute cannot create any greater right.

a.

Neither the MTC nor this Court’s IBM decision
created rights beyond the Legislature’s ability to
revise the law.

14

This Court has repeatedly admonished “[t]ax legislation is not a promise, and
a taxpayer has no vested right” in a tax law. In Re Request for Advisory Opinion Re
the Constitutionality of PA 38 of 2011, 490 Mich 295 (2011) (quoting United States v
Carlton, 512 US 26 (1994)). “[B]ecause any ‘rights’ that arise under a tax statute
are purely a result of legislative ‘grace,’ the Legislature is free to take such a ‘right’
away at any time . . . .” Ludka v Dep’t of Treasury, 155 Mich 250 (1986).
The Court of Appeals recently affirmed this rule. In GMC v Department of
Treasury, the taxpayer filed for a tax refund based upon the published decision of
the Court of Appeals in Betten Auto Center, Inc v Department of Treasury, 272 Mich
14 (2006), aff’d in part and vac’d in part 478 Mich 864 (2007). GMC v Dep’t of
Treasury, 290 Mich 355 (2010). Treasury appealed to this Court, which upheld the
portion GM had relied on in asserting its claim. Id. at 360 & 365. After this Court
denied a motion for reconsideration, retroactive legislation passed—effective more
than five years before its enactment—to correct Betten Auto’s misreading of the law.
Id. at 360-361 & 365.
Like Gillette, GM asserted that the retroactive legislation violated due
process. Id. at 370-378. The Court of Appeals rejected its claim. Id. In doing so, it
held that a taxpayer’s “claim for a refund of use taxes it paid was not a vested right
but rather a mere expectation that its claim might succeed in light of” the court
decision. Id. at 371. Further, the court noted that GM’s claim for a tax refund was
distinguishable from a “vested chose in action,” such as a claim for damages or
personal injury, observing that taxes are “but a way of apportioning the cost of
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government among those who in some measure are privileged to enjoy its benefits”
and may be retroactively imposed. Id. at 371 (quoting Carlton, supra).
Despite its protestations to the contrary, Gillette is in no different position
than GM. It was not deprived of a property right because it never had a vested
right to the tax treatment it seeks. Its refund claim was not “a vested chose in
action” when the MTC was repealed; it was a mere expectation that its claim might
succeed in light of IBM. (See IBM COA Brief at p 42) (referring to taxpayers’
“expectation” that IBM would govern their case). But the IBM decision did not give
Gillette “what amounts to be a title interest” in the asserted refund claim, Walker,
445 Mich at 699, any more than GM had a title interest because of Betten Auto.
Michigan case law has repeatedly affirmed that no taxpayer has a vested right in
tax laws. In Re Request for Advisory Opinion, 490 Mich at 324-325; Ludka, 155
Mich App at 260; GMC, 290 Mich App at 371.
Gillette attempts to create a “vested right” by appropriating whatever rights
IBM may have had as a result of its litigation before this Court.1 But a court
decision interpreting statutes cannot confer a greater right than the statutes
themselves (which confer none). Id.
Gillette contends that a right “vested” based on the fiction that the entry of
judgment after IBM was decided was merely a “ministerial” action. In support, it relies

Oddly, Gillette simultaneously seek to vicariously benefit from this Court’s opinion
in IBM but also grant itself greater rights than IBM itself, acknowledging that the
motion for rehearing stayed the judgment as to IBM but contending that its prejudgment litigation status did not prevent its asserted rights from becoming
“vested.” (App p 25).

1
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on cases holding that once judgment is rendered, the entry of judgment is ministerial.
But judgment was never rendered in Gillette’s favor. Rather, its case was still open
and pending both when IBM was decided and when the legislation passed. And the
rendition of judgment is a “judicial act by which the court decides the case in favor of
one party of the other” (based on current law)—not merely a ministerial, clerical action.
St Clair Commercial & Sav Bank v Macauley, 66 Mich 210 (1975).
To claim that the trial court’s rendering judgment is “ministerial” ignores that
the court’s role in giving judgment on legal questions and the application of law to the
facts in each case is more than a clerical action. It is a discretionary exercise of the
judicial function: adjudicating the rights and interests of parties. Johnson v Kramer
Bros Freight Lines, Inc, 357 Mich 254 (1959). And since adjudication of cases involves
more than rubber stamping a plaintiff’s claims, it remains a “future . . . contingency”
and no plaintiff can rely on its own mere assertion of a right to a particular relief as a
“vested right.” Henry L Meyers, 222 Mich App at 691.
Indeed, the trial court in this matter acknowledged the need to decide legal and
factual issues concerning the application of IBM to particular cases by requesting
briefing from the parties following the plurality decision in every one of the
approximately 100 cases then before the court. That it did not simply direct the clerk to
enter judgment in favor of the plaintiffs demonstrated that rendering judgment was not
ministerial nor was the trial court’s role in deciding these matters superfluous.
And several legal and factual issues did remain, such as: (1) whether the
plurality opinion was binding on lower courts given that there was no agreed upon
ratione decidendi; (2) whether the repeal through 2011 PA 40 was effective for all
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actions taken after January 1, 2011, or only for tax years from 2011 on; (3) whether the
motion for rehearing required the courts to delay its decision; and (4) whether
additional discovery was necessary to determine what factors were used in Gillette’s
apportionment calculations. Whether or not those issues would have resolved in
Treasury’s favor does not matter. The fact that they needed to be addressed at all
means that rendering judgment was not a foregone conclusion such that plaintiffs’ right
to a tax refund was “not dependent on . . . any . . . contingency . . . .” Henry L Meyers,
222 Mich App at 691. Thus, Gillette had no vested right to the refund.

Ultimately, Gillette’s claim to a vested right based on the plurality decision in
IBM is rooted only in its expectation that the MTC would not be repealed. Yet in
the same way that Michigan law rejects reliance on any tax law, Gillette had no
vested property rights in the MTC. And each of this Court’s opinions in IBM—
plurality, concurrence, and dissent—rebuked any taxpayer expectation that the
MTC could not be repealed by expressly acknowledging that the MTC was capable
of amendment or repeal (even retroactively). IBM v Dep't of Treasury, 496 Mich 642
(2014) (“There is no dispute that the Legislature specifically intended to
retroactively repeal the Compact's election provision for taxpayers subject to the
BTA beginning January 1, 2011. The Legislature could have—but did not—extend
this retroactive repeal to the start date of the BTA.”); Id. at 669 (Zahra, J.,
Concurring) (remarking “[t]here can be no dispute . . . that the Legislature
specifically intended to retroactively repeal the Compact’s election provision . . . .”);
Id. at 670 (McCormack, J., Dissenting) (noting “[t]here is no constitutional barrier
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that prevents the Legislature from making the Compact’s alternative election
provision unavailable . . . .”).
Thus, Gillette’s expectation of a refund was not a property right, so the loss of
that expectation does not implicate due process.
b.

Gillette’s refund claims did not give it a “legal or
equitable title” to the refund sought.

Gillette also claims that its rights were established not by the law itself but
by its filing of refund claims based on a legal theory affirmed by this Court’s
plurality in IBM. To the extent this can be distinguished from having a vested
interest in the law (which it cannot), it still fails.
A refund claim is a petition or request that asserts a right. Ford Motor Co v
Dep’t of Treasury, 496 Mich 382 (2014). It is not an established property interest.
Moreover, as a “petition,” it is “dependent on [a] future act, contingency or decision
to make it more secure.” Henry L Meyers, 222 Mich App at 691. Consequently,
filing a refund claim does not secure a property right.
B.

Public Act 282 meets due-process standards for
retroactive economic legislation.

Even if Gillette’s expectancies were entitled to due-process protections, PA
282 is constitutional under the established standard for retroactive legislation.
Such legislation merely has to pass the “relatively easy” rational-basis test. Gillette,
supra, slip op at 23; Mich State Employees Ass'n v Mich Employment Sec Comm'n,
94 Mich 677 (1980) (calling rational basis “minimal scrutiny”); AFT Mich v State,
497 Mich 197 (2015) (observing that “to prevail on a ‘substantive’ due process claim,
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plaintiffs must surmount [an] exceedingly high hurdle . . . .”). And here, the Act
was supported by a legitimate legislative purpose furthered by rational means.
Further, retroactivity period is sufficiently modest and is comparable to periods
previously approved by Michigan courts.
Due process does not per se prohibit retroactive legislation affecting vested
property interests. Retroactive tax legislation, in particular, has a long history.
Welch v Henry, 305 US 134 (1938) (noting that “[f]or more than seventy-five years it
has been the familiar legislative practice of Congress” to enact income tax laws
retroactively applied). And the U.S. Supreme Court “repeatedly has upheld
retroactive tax legislation against a due process challenge.” Carlton, 512 US at 30,
citing United States v Hemme, 476 US 558 (1986); United States v Darusmont, 449
US 292 (1981); Welch, supra; United States v Hudson, 299 US 498 (1937); Milliken v
United States, 283 US 15 (1931); & Cooper v United States, 280 US 409 (1930).
“The due process standard to be applied to tax statutes with retroactive effect
. . . is the same as that generally applicable to retroactive economic legislation.”
Carlton, 512 US at 31. That standard allows that, “[p]rovided that the retroactive
application of a statute is supported by a legitimate legislative purpose furthered by
rational means, judgments about the wisdom of such legislation remain within the
exclusive province of the legislative and executive branches . . . .” Pension Benefit
Guaranty Corp v R A Gray & Co, 467 US 717 (1984).
Applying this standard, the U.S. Supreme Court in United States v Carlton
upheld a retroactive amendment to the Internal Revenue Code against a due-
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process challenge. The Court noted that Congress had a rational purpose to correct
what it reasonably viewed as a mistake in the original law that “would have created
significant and unanticipated revenue loss.” Carlton, 512 US at 32. Thus, adopting
a retroactive law was a “rational means” to a “legitimate purpose.” Id.
1.

Public Act 282 was supported by the legitimate
legislative purpose of correcting a mistaken
interpretation of the law, which was furthered by
rational means.

There is no doubt that PA 282 is “supported by a legitimate legislative
purpose furthered by a rational means . . . .” Id. The Court of Appeals rightly noted
at least two legitimate purposes: (1) correcting a perceived misinterpretation of a
statute, and (2) eliminating a significant revenue loss resulting from that
misinterpretation. Gillette, supra, slip op at 26.
The Legislature concluded that the IBM decision misinterpreted previous
Acts. The Legislature explained that the repeal of the MTC was intended:
[T]o express the original intent of the legislature regarding the application of
section 301 of the Michigan business tax act, 2007 PA 36, MCL 208.1301, and
the intended effect of that section to eliminate the election provision included
within section 1 of 1969 PA 343, MCL 205.581, and that the 2011 amendatory
act that amended section 1 of 1969 PA 343, MCL 205.581, was to further
express the original intent of the legislature regarding the application of
section 301 of the Michigan business tax act, 2007 PA 36, MCL 208.1301, and
to clarify that the election provision included within section 1 of 1969 PA 343,
MCL 205.581, is not available under the income tax act of 1967, 1967 PA 281,
MCL 206.1 to 206.713. [Id at Enact. Sect. 1.]
If left to stand, the decision’s interpretation of the law “would have created
significant and unanticipated revenue loss” as an unintended consequence—to the
tune of an estimated $1.09 billion. Moreover, the Legislature acted promptly,
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enacting corrective legislation by September 11, 2014, even while IBM still
remained pending on reconsideration. Therefore, like in Carlton, here the law
furthered a legitimate legislative purpose by a rational means.
Gillette asserts that it is not a legitimate purpose for the Legislature to
clarify the law in response to a court decision. It is mistaken. The Court of Appeals
has acknowledged that “it is the province of the Legislature to acquiesce in the
judicial interpretation of a statute or to amend the legislation to obviate a judicial
interpretation.” GMAC LLC v Dep’t of Treasury, 286 Mich 365 (2009). Moreover,
this Court has plainly expressed that “[i]t is . . . fundamental that the Legislature is
empowered to overrule a judicial decision, and change the substantive law . . . . That
it may even do so retroactively . . . is equally well established.” Quinton v GMC, 453
Mich 63 (1996) (addressed in the context of workers compensation) (emphasis
added). The Legislature’s exercise of that power here was legitimate.
2.

The retroactivity period of PA 282 is within time periods
previously approved by this and other courts.

Additionally, the retroactive reach of the law is sufficiently “modest” given
the periods approved in GMC and the prior GMAC case.
To be clear, “modesty” is not a separate requirement of the two-part,
substantive-due-process test for economic legislation. GMC, 290 Mich App at 375
(“the modesty requirement is part of the rational basis test”). Instead, “modesty” is
addressed to the question of whether the Legislature’s legitimate purpose is
“furthered by rational means.” Miller v Johnson Controls, Inc, 296 SW3d 392, 399
(Ky 2009) (“The pertinent question is whether the period of retroactivity is one that
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makes sense in supporting the legitimate governmental purpose (rationally
related).”). In other words, is the period of retroactivity a “rational” way to address
the legitimate purpose?
Because that is the true inquiry, the time periods addressed in case law are
useful guides but not bright lines. Id. (remarking that “[t]his requires analysis of
the facts and circumstances of each case, rather than applying a specified modesty
period.”). Nor is a period of years a talismanic indicator of constitutionality.
Nonetheless, Michigan courts (and those of other states) have approved of
extended periods of retroactivity because those periods were “rational” means of
furthering similar legislative purposes to that addressed by the Michigan
Legislature in 2014 PA 282. For example, in GMC, the Act was retroactive to five
years before its enactment. GMC, 290 Mich App at 376. But because it included all
years open under the statute of limitations, it reached GM’s refund claim for tax
years more than 11 years prior to enactment. Id. at 365. Nonetheless, the Court of
Appeals approved the period as sufficiently modest. Id. at 375. Likewise, in GMAC,
the Court approved a seven-year retroactivity period. GMAC, 286 Mich App at 378.
Other jurisdictions have approved similar retroactivity periods. Enterprise Leasing
Co of Phoenix v Arizona Dep't of Revenue, 221 Ariz 123 (Ariz App, 2008) (six years);
Zaber v City of Dubuque, 789 (Iowa, 2010) (five-and-one-half years); Canisius
College v United States, 799 (CA 2, 1986) (four years); Licari v Comm'r, 946 F2d 690
(CA 9, 1991) (four years); Tate & Lyle, Inc v Internal Revenue Serv Comm'r, 87 F3d
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99 (CA 3, 1996) (six years); Montana Rail Link, Inc v United States, 76 F3d 991 (CA
9, 1996) (four years).
Here, PA 282 was enacted in September 2014 and retroactive to January 1,
2008, at most a six-and-half year reach. But because it addresses only the formula
used on a return and because most of the taxpayers sought to apportion under the
MTC on amended returns, its actual reach is much shorter. (Ex D, Spreadsheet).
In most cases, it affected refund claims filed within just two or three years before its
enactment. Accordingly, the retroactive reach is well within the time periods
previously approved as constitutionally “modest.” See, e.g., GMC, 290 Mich App at
376. And it is doubtlessly a “rational” means of furthering a perceived
misinterpretation of the law—by correcting that interpretation for all open lawsuits
and all tax years that are within the statute of limitations.
Gillette’s claim that PA 282 is unconstitutionally immodest ignores the
precedents in GMC and GMAC. Indeed, the “totality of the facts and
circumstances” here are indistinguishable from GMC. First, like in GMC, PA 282
did not impose a new tax but confirmed how the Department administered the
MBT. Second, Gillette “did not act in reliance on an expectation its activity would
not be taxed”; it filed original returns applying the single-sales formula. And this
formula applied on its returns would not have changed whether Gillette received
income from Michigan-based sales. Welch, 305 US at 148. Third, the Legislature
corrected the law while IBM was pending—even quicker than its response to Betten
Auto. Fourth, the period of retroactivity is barely more than the “nominal period”
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approved in GMC (lesser in scope), and similarly respects “the taxpayers’ interest in
finality and repose because [it] is consistent with applicable statute of limitations.”
Id. at 376. Lastly, as mentioned above, it is consistent with the length allowed in
GMC and GMAC and cases of other jurisdictions. Accordingly, it is “modest” based
on the totality of circumstances considered in GMC.
Gillette also claims that retroactivity periods of more than a few years are
unconstitutional. But the cited cases do not support its claim. The majority opinion
in Carlton drew no bright lines. Carlton, 512 US at 33. And in Rivers v South
Carolina, 490 SE2d 261 (SC 1997), that court dealt with the inapposite factual
scenario of a retroactively applied new tax. The Court thus admonished:
We do not suggest that every retroactivity period of this length is per se
unreasonable. In some instances, a lengthy period of retroactivity may be
necessary to accomplish certain legitimate legislative ends . . . [Id. at 265, n 4
(emphasis in original)].
In other words, Rivers supports the analysis in Miller that the true question of
modesty is whether the retroactivity period fits with the legitimate legislative ends.
And for PA 282, it does—as explained above.
Consequently, because PA 282 rationally furthers a legitimate purpose, any
due-process challenge lacks merit.
C.

Because there is no question that PA 282 is retroactive,
the “rules of retrospectivity” are inapposite.

In addition to its federal due-process claim, Gillette incorrectly asserts that
2014 PA 282 violates the state’s due-process provision, citing cases addressing the
“rules of retrospectivity.” (App pp 33-35). Not only did the Court of Appeals

25

appropriately refrain from addressing this argument because it was unpreserved,
Booth Newspapers v Univ of Mich Bd of Regents, 444 Mich 2114 (1993), but it also
lacks merit.
It is settled that “[t]he due process guarantee of the Michigan Constitution is
coextensive with its federal counterpart.” Grimes v Van Hook-Williams, 302 Mich
521 (2013). Thus, while some state constitutional protections differ from their
federal counterparts, Sitz v Dep't of State Police, 443 Mich 744 (1993) (noting that
“the protections afforded” by state constitutional provisions “may be greater, lesser,
or the same”), Michigan’s Due Process Clause is not one of them.
Moreover, the cases discussed by Gillette discuss the “rules of
retrospectivity,” which are designed to determine “whether” an act is retroactive
and should be consulted only when there is ambiguity on that point. In Re Certified
Questions from US Court of Appeals for the Sixth Circuit, 416 Mich 558 (1982)
(discussing “the four rules of retrospectivity” in “considering Question II,” namely
“[w]hether the Michigan products liability statute . . . is to be applied to an implied
warranty action accruing and sued upon prior to the enactment of the statute . . . .”)
(emphasis added); Doe v Dep’t of Corrections, 249 Mich 49 (2001) (noting that “[i]n
In re Certified Questions, the Supreme Court outlined four guiding . . . ‘rules’ for
determining when the Legislature intends for a new act to apply to a preenactment
cause of action.”) (Emphasis added); People v Russo, 439 Mich 584 (1992) (noting the
presumption against retroactive application of an Act does not apply where “the
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Legislature has expressly . . . indicated its intention to give [a law] retrospective
effect.”). There is no ambiguity here.
As other taxpayers have conceded, “there is no doubt that [PA 282 of 2014]
expressly states that the Compact is to be ‘repealed retroactively . . . .’” (App of
Yaskawa, et al., at p 30, fn 22). That is the end of the matter. Dale Baker
Oldsmobile, Inc v Fiat Motors of N Am, Inc, 794 F2d 213 (CA 6, 1986). Further
discussion of the rules derived from these cases—or any attempt to extrapolate the
rules for unrelated purposes—is inapposite.
But extrapolating one of these “rules of retrospectivity” for a purpose
unrelated to determining “whether” an act is retroactive is exactly what Gillette
seeks to do. Based on cases discussing these rules, it claims that it had a vested
right to apportion its MBT when it filed its amended returns for the years at issue.
That claim is misguided. Gillette cites a single case addressing the property rights
held in legal causes of action—not in tax refund claims. (App pp 34-35). That case
is clear that the discussion is addressed to “determining when the Legislature
intends for a new act to apply to a preenactment cause of action” Doe v Dep't of
Corr, 249 Mich 49 (2001), and never even mentions due process. Moreover, the
Court of Appeals, like other Michigan courts, properly recognized that tax refund
claims are distinct from vested causes of action in lawsuits for personal injury or
property damage and no property interest exists in tax refund claims. Gillette,
supra, slip op at 24, citing GMC, 290 Mich App at 371.
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Since there is no question that the Act is retroactive, the “rules of
retrospectivity” are immaterial. Nor do these immaterial rules give rise to a vested
property right in a tax refund claim. And for the same reasons that its federal due
process claim fails, Gillette’s Michigan due process claim likewise fails.
II.

The Court of Appeals’ holding that Public Act 282 does not violate
the separation-of-powers doctrine was not “clearly erroneous.”
Next, Gillette claims that PA 282 violated the separation-of-powers doctrine

by exercising judicial power. It is mistaken. Michigan law has long recognized the
Legislature’s prerogative to either acquiesce in or alter a judicial interpretation of
the law. Exercising that prerogative is exactly what it did here.
The Michigan Constitution divides the powers of government into three
branches, “legislative, executive and judicial,” and forbids any person holding the
powers of one branch from exercising powers properly belonging to another. Const
1963, art 3, § 2. The Constitution further provides that legislative power is vested
in a senate and house of representatives, executive power in the governor, and
judicial power exclusively in the courts. Const 1963, art 4, §1, art 5 §1, & art 6, §1.
The legislative power is to state what the law is; the role of the judiciary is to
interpret this law, and the obligation of the executive branch is to enforce the law as
written and interpreted. 1 Official Record, Const. Conven. 1961, pp 601-602.
It is well-settled that the Legislature is permitted to retroactively change
legislation, so long as it does not reverse a judicial decision or repeal a final
judgment. GMC, 290 Mich App at 373, citing Wylie v Grand Rapids City Comm,
293 Mich 571 (1940). And the Legislature may amend a law that it believes the
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judiciary wrongly interpreted. Romein v General Motors Corp, 436 Mich 515;
GMAC, 286 Mich App at 380 (“It is the province of the Legislature to acquiesce in
the judicial interpretation of a statute or to amend the legislation to obviate a
judicial interpretation.”). Moreover, this Court has stated that “[i]t is . . .
fundamental that the Legislature is empowered to overrule a judicial decision, and
change the substantive law” and “[t]hat it may even do so retroactively . . . is . . .
well established.” Quinton, 453 Mich at 85.
For example, in General Motors Corp, the Legislature passed 2007 PA 103 to
amend the Use Tax Act to address a misinterpretation of the scope of the “purchase
for resale” exemption by the Michigan Supreme Court in Betten Auto Center v
Department of Treasury. The Court of Appeals found no violation of separation-ofpowers doctrine, noting that the Act did not “revers[e], repea[l], or otherwise fai[l] to
comply with the Betten judgment.” GMC, 290 Mich App at 376.
Indeed, this Court, like the United States Supreme Court, views the doctrine
as a structural safeguard or prophylactic device rather than an immutable
principle, and violations are limited to actually opening or setting aside a court
judgment. Quinton, 453 Mich at 88-89, citing Plaut v Spendthrift Farm, Inc., 514
US 211 (1995).2 Illustratively, in Plaut, the U.S. Supreme Court invalidated a
federal statute that commanded courts to reopen damages judgments that had
previously become final, as a violation of separation of powers. Id. at 219 & 239-240.

The Michigan Supreme Court adopted the Plaut analysis under the Michigan
constitution. 453 Mich 63 at 77.

2
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Public Act 282 did not set aside any final judgments; it merely cured a
misinterpretation of law. With the Act, the Legislature retroactively repealed the
Compact effective as of January 1, 2008—explicitly clarifying its original intent in
enacting the MBT. The plurality decision in IBM was limited to a finding that
there was no implicit repeal of the Compact apportionment provisions through
enactment of 2007 PA 36. The Legislature did not overturn IBM or repeal the final
judgment. Rather, because the IBM plurality misinterpreted the meaning of a
statute, the Legislature acted within its authority to correct a mistake. The
Legislature’s enactment did not encroach on the sphere of the judiciary.
The Court of Appeals correctly reasoned accordingly that “2014 PA 282 did
not declare what the law was as to any final judgment, as each of these cases was
pending when the statute was passed. In other words, none of these cases had a
final judgment that was ‘frozen in time,’ and so it was constitutionally permissible
to apply 2014 PA 282 to these pending cases.” Gillette, __ Mich App __, slip op at
30, citing King v McPherson Hospital, 290 Mich 299 (2010). The Court further
explained that while this Court’s lead opinion in IBM held that 2007 PA 36 did not
implicitly repeal the Compact’s election provision, 2014 PA 282 created an explicit,
retroactive repeal. Gillette, __ Mich App __, slip op at 29. It concluded that “[t]his
did not impinge on the judiciary’s role of interpreting the law but instead corrected
a mistake . . . made clear by the holding in IBM.” Id.
Gillette’s argument that PA 282 violates the separation of powers misapplies
the principle to the facts of this case. It states that the separation-of-powers clause
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prevents the Legislature from enacting retroactive legislation that impacts pending
litigation. There is no such proscription. The Legislature may not overturn a final
judgment, but Gillette had no such judgment.
Because Gillette did not have a final judgment allowing it to elect under the
Compact, it fails to demonstrate a separation-of-powers violation.
III.

The Court of Appeals’ holding that Public Act 282 does not violate
the Contract Clause or “compact law” is not “clearly erroneous.”
Gillette also argues that the MTC is an interstate compact contractually

binding the state. It contends that Michigan’s retroactive withdrawal violated their
contractual right to use the compact’s three-factor apportionment formula, running
afoul of the Contracts Clause. This is inaccurate for three reasons.
First, the MTC is not a binding, regulatory compact; it is an advisory compact
containing model laws. Second, the MTC is not otherwise contractual. Third, even
if it were, Michigan’s withdrawal did not violate the Contracts Clause.
A.

The Compact is not a binding, regulatory compact.

To begin with, the MTC is not a binding, regulatory compact. It is a
combination of an advisory agreement and model laws.
1.

The Compact lacks the “classic indicia” of regulatory
compacts.

There are three “classic indicia” of a binding regulatory compact: (1) a joint
regulatory body; (2) state enactment that requires reciprocal action to be effective:
and (3) the prohibition of unilateral repeal or modification. Northeast Bancorp, Inc
v Bd of Governors of Fed Reserve Sys, 472 US 159 (1985); Seattle Master Builders
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Ass'n v Pac Nw Elec Power & Conservation Planning Council, 786 F2d 1359 (9th
Cir 1986). The MTC has none of these.
As to the first, the Compact establishes the “multistate tax commission.”
MCL 205.581, art VI(1)(a). But the Commission has no regulatory powers. Its only
powers are to study state and local tax, develop and recommend proposals for
greater uniformity, and compile information helpful to the states. Id. at art VI(3).
However, “[e]ach member State has the power to reject, disregard, amend, or modify
any rules or regulations promulgated by the Commission. They have no force in any
member State until adopted by that State . . . .” US Steel Corp v Multistate Tax
Commission, 434 US 452 (1978). Since the Commission has no regulatory powers,
there is no joint regulatory body.
As to the second, the Compact’s effectiveness is not contingent upon
reciprocal action among member states. An example of reciprocal action is the
Interstate Compact on Mental Health. To achieve the goal of “provid[ing] . . . for
the institutionalization or other appropriate care and treatment of the mentally ill,”
MCL 330.1920, art I, it creates mechanisms for mentally-ill patients to receive
treatment in other compact states. For instance, party states must accept mentalillness diagnosis of other states, and a “receiving state” must give a “sending state”
patient the same priority for admission a local patient would receive. Id. at art
III(d). Without these reciprocal actions, it would not work.
Unlike that Compact, the MTC is not contingent on binding legislative
commitments by party states. Each state administers its tax laws independently of
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other states’ laws. As the Court of Appeals recognized, “[t]here is nothing reciprocal
about the Compact’s provisions” as “the states have wide latitude in the selection of
apportionment formulas.” Gillette, slip op at 21. Thus, no reciprocal action is
required for the law to be effective.
And finally, the MTC does not prohibit a member state from unilaterally
repealing or modifying its membership. It expressly allows “[a]ny party state [to]
withdraw . . . by enacting a statute repealing the same.” MCL 205.581, art X(2).
And states have routinely unilaterally modified the MTC without repercussion.
(See p 7-8, supra). Thus, the MTC is not a binding, regulatory compact.
2.

The Compact fits the characteristics of an advisory
compact.

Consistent with this conclusion, the MTC meets all of the characteristics of a
non-contractual, advisory compact.
Advisory compacts are non-binding and “are more akin to administrating
agreements between states” that “are designed not to actually resolve an interstate
matter, but simply to study such matters.” (Ex G, BROUN ON COMPACTS, at 13-14).
They “lack formal enforcement mechanisms,” “cede no state sovereignty nor
delegate any governing power to a compact-created agency,” and do not require
congressional consent. (Id. at 13-14). The MTC has all of these characteristics.
The MTC establishes the “multistate tax commission” as an independent
body. MCL 205.581, art VI(1)(a). But the Commission has no governing powers
and does not resolve interstate matters. See Id. at art VI(3). Moreover, the
Compact “cede[s] no state sovereignty nor delegate[s] any governing power to a
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compact-created agency.” (BROUN, at 14); US Steel Corp v Multistate Tax Comm’n,
434 US at 473 (noting that “each State retains complete freedom . . .”).
The MTC also lacks formal enforcement mechanisms. It contains no
consequences for when a member state deviates from its terms. And the states
have routinely done so. IBM v Dep’t of Treasury, 496 Mich 642 (2014) (noting
“[n]ondeviating members have not pursued actions against those states that have
deviated, and no member state has intervened . . . in this case”).
The Compact is nothing more than a uniform act. 1968 Op Atty Gen Wash
No 22. It is not a contract between the states, and the Compact members “may
make changes to fit individual state needs.” (BROUN, at 16). Thus, Michigan was
free to repeal the MTC because it was not a binding, regulatory compact.
B.

The Compact is not otherwise a binding contract.

Nor is the MTC otherwise contractual. Gillette’s claim that it is relies
heavily on inapposite compact law involving congressionally approved compacts or
otherwise irrelevant to this discussion. (See Ex H, Health Net, Inc v Oregon Dep’t of
Revenue, decision of Oregon Tax Court, p 64-73) (distinguishing the authorities
cited by taxpayers on this argument). Moreover, Gillette fails to explain how the
Compact rises to the level of a contract under Michigan law.
The MTC does not require nor has it received congressional approval. US
Steel Corp v Multistate Tax Comm’n, 434 US at 479. Congressional approval
“transforms an interstate compact . . . into a law of the United States” which
supersedes state law under the supremacy clause. Texas v New Mexico 462 US 554
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(1983). But a non-congressionally approved compact is not pre-emptive, and its
construction is purely a matter of state statutory and contract law. McComb v
Wambaugh, 934 F 2d 474 (CA 3, 1991).
Under Michigan law, the MTC is not a binding contract. “[A] fundamental
principle of the jurisprudence of both the United States and this state is that one
legislature cannot bind the power of a successive legislature. . . .” Studier v Mich
Pub Sch Employees Ret Bd, 472 Mich 642 (2005). Thus, absent some clear
indication that the legislature intends to bind itself contractually, the presumption
is that ‘a law is not intended to create private contractual or vested rights but
merely declares a policy to be pursued until the legislature shall ordain otherwise.’”
Id. at 661.
Accordingly, for a statute to form a contract, its language “must be ‘plain and
susceptible of no other reasonable construction’ than that the Legislature intended
to be bound to a contract.’” Id. at 662. This is especially true for tax statutes: “an
intent not to repeal or amend must be so directly and unmistakably expressed as to
leave no reason for doubt.” In re Request for Advisory Opinion, 490 Mich at 320321. Otherwise, courts will not construe laws to also create contracts. Id.
Here, there is no “unmistakable” intent. The MTC does not use words
typically associated with a contract, such as “contract, covenant, or vested rights.”
Id. at 321. And both the Court of Appeals and the Supreme Court have rejected this
claim.

35

In IBM v Department of Treasury, unpublished opinion per curiam of the
Court of Appeals issued Nov 20, 2012 (Docket No 306618), the Court of Appeals
rejected the view of the MTC as a contract. (Ex F, IBM Decision). The Court
observed that the MTC nowhere specifies that it is a “binding contract,” its
provisions are explicitly severable, and party states may withdraw at any time by
repealing it. Id. at 9-10.
Similarly, none of the justices of this Court treated the MTC as a contract.
The plurality and concurrence analyzed it as a statute. And the dissent opined that
the states’ course of conduct indicated that “member states did not view strict
adherence to Articles III and IV as a binding contractual obligation” but “deviated
from the Compact’s election provision and apportionment formula without objection
from other members.” IBM, 496 Mich at 681 (McCormack, J., dissenting).
Moreover, the dissent noted that the Commission urged the Court to reject the view
of the MTC as a contract and remarked that “the Compact is silent regarding a
member state’s authority to enact exclusive apportionment formulas that differ
from the Compact’s formula.” Id. at 681 & 682. Accordingly, deference to state
sovereignty required their conclusion that the MTC is not a contract. Id. at 683.
Because the MTC does not create a binding contract, its repeal did not impair
any contractual obligation.
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C.

Even if the Compact were a binding contract, PA 282’s repeal of
the MTC would not violate the Contract Clause.

Gillette alleges that PA 282 violates the constitutional provisions against
state laws that impair contractual obligations. (App pp 46-49). Even if it were a
contract, it does not.
“The Contract[s] Clause is not an absolute bar to subsequent modifications of
a State’s own financial obligations” under a compact. US Trust Co v New Jersey,
431 US 1 (1977). And it does not “prohibi[t] a state from exercising its police power
to abrogate . . . public contracts if reasonably related to remedying a social or
economic need of the community.” Blue Cross & Blue Shield v Milliken, 422 Mich 1
(1985). Only laws that “operat[e] as a substantial impairment of a contractual
relationship” are forbidden. Allied Structural Steel Co v Spannaus, 438 US 234,
(1978).
Whether a change in law is a substantial impairment has three parts:
“whether there is a contractual relationship, whether a change in law impairs that
contractual relationship, and whether the impairment is substantial.” General
Motors Corp v Romein, 503 US 181 (1992). Further, if a substantial impairment
has occurred, then it becomes the state’s burden to show that a significant and
legitimate public purpose motivated the state law and that the adjustment to the
contracting parties’ right is based on reasonable conditions and appropriate to the
law’s purpose. Blue Cross & Blue Shield, 422 Mich at 21.
Gillette fails to clear these hurdles. First, it has no contractual relationship,
either as parties or intended beneficiaries. The IBM dissenters agreed that
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“taxpayers like IBM were not parties to the Compact. To the extent [the MTC] can
be viewed as a contract, it is an agreement between its member states, not between
taxpayers and the states.” IBM, supra, at 681 (McCormack, J. dissenting).
Nor is Gillette a third-party beneficiary. Only intended (not incidental) thirdparty beneficiaries may enforce a contractual promise. MCL 600.1405. A person is
an intended beneficiary “only when the contract establishes that a promisor has
undertaken a promise ‘directly” to or from that person.” Schmalfeldt v N Point Ins
Co., 469 Mich 422 (2003). Nothing in the MTC designates any taxpayer as a
beneficiary. Moreover, nothing indicates that Michigan “had undertaken to give or
to do or refrain from doing something directly to or for” any taxpayer. Schmalfeldt,
469 Mich at 428-9; MCL 600.1405(1). Gillette acknowledges that the MTC was
established to protect the states’ sovereignty—not to benefit taxpayers. (COA Brief,
at p 6-8). Taxpayers may have benefitted from it. But any benefit was incidental.3
Second, requiring taxpayers to apportion their tax base according to MCL
208.1301 is not a substantial impairment to the MTC. “In determining whether
impairment is substantial and so not ‘permitted under the constitution,’ of greatest
concern appears to be the contracting parties’ actual reliance on the abridged
contractual term.” US Trust Co, 431 US at 25.

Moreover, assuming arguendo that any taxpayers could be viewed as “intended
beneficiaries,” certainly that could only extend to taxpayers from party states on
whose behalf the sovereigns allegedly made a bargain. Yet Gillette is from a nonparty state. Ex I, MTC Definition of States’ Participation.
3
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Here, the party states did not rely on Articles III and IV of the MTC.
Member states and the Commission understood that states had flexibility to
exercise their own sovereign authority to withdraw completely or repeal any
provision. Indeed, all MTC member states as well as the Commission have signed
off on amicus briefs supporting the Department’s view of these articles. (Ex J,
Amicus Brief of the Multistate Tax Commission in IBM v Treasury); (Ex K, Amicus
Brief of Member States in Kimberly-Clark v Commissioner). A
Nor could the non-party taxpayers have reasonably relied on Articles III and
IV given the history of MTC member states repealing, amending, or rendering
ineffectual those articles. The unreasonableness of any claimed reliance is further
underscored by the “fact that these taxpayers have no vested interest in the
continuation of a tax law” and that Treasury has consistently denied the election for
over five years, as the Court of Appeals pointed out. Gillette, slip op at 21.
Finally, the Legislature withdrew from the MTC for legitimate purposes: to
affirm the MBT’s mandatory apportionment formula and avoid a billion-dollar
revenue loss. And any adjustments PA 282 made to contracting parties rights were
done under reasonable and appropriate conditions.
Gillette argues that this was illegal, asserting that the MTC explicitly states
that withdrawal is prospective only. (App pp 44-45). Not so. The MTC neither
proscribes retroactive repeal nor prescribes prospective repeal. “Any party state
may withdraw from this compact by enacting a statute repealing the same,”
stipulating only that “[n]o withdrawal shall affect any liability already incurred by
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or chargeable to a party state prior to the time of such withdrawal.” MCL 205.581,
art X(2). Nothing requires withdrawal to be prospective.
Moreover, the text addressing “liability already incurred” means only that
repealing the Compact does not affect financial obligations a state already has to
the Commission. A refund claim is neither a “liability” of the state nor “already
incurred” by the state, since a taxpayer has no vested interest in any tax law and a
refund claim may be taken away at any time. Ludka, 155 Mich App at 260.
Instead, reading the MTC as a whole, People v Hill, 486 Mich 658, 668 (2010), the
“obligation or debt” Article X refers to are those liabilities a state incurs to the
Commission. The MTC established the Commission, MCL 205.581, art VI(1)(a),
and requires member states to support its activities. See, e.g., MCL 205.581, art.
VI(1)(i), (1)(l), (4)(a), (4)(b), & (4)(c), art VIII(2), and art IX(8).
Accordingly, Article X does not mandate prospective-only withdrawals. It
merely explains that a state’s withdrawal does not affect any financial obligation
previously undertaken to the Commission. Therefore, Michigan’s withdrawal from
the MTC did not violate Article X. There was no Contract Clause violation.

D.

Gillette’s criticisms of the Court of Appeals’ analysis are
misplaced.

Finally, Gillette criticizes the Court of Appeals’ reasoning on this issue. It
argues that: (1) the Court of Appeals misapplied Studier v Michigan Public School
Employees’ Retirement Board, (2) the Court misunderstood Northeast Bancorp, Inc,
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and (3) the Court’s decision creates uncertainty for other multistate agreements.
These criticisms are unjustified.
As to the first, Gillette claims the court overstated the requirements of
Studier for a statute to form a contract. It asserts that Studier merely requires
words “typically associated with contractual relationships” and “compact” is such a
word—equivalent to contract. (App pp 40-41.) They are mistaken and both
understate the rule in Studier and overstate the significance of the word “compact.”
In Studier, this Court relied upon United States v Winstar Corp, 518 US 839
(1996), in which the Court discussed the “unmistakability doctrine” that “absent an
‘unmistakable’ provision to the contrary, ‘contractual arrangements, including those
to which a sovereign itself is a party, remain subject to subsequent legislation' by
the sovereign,’” Winstar Corp, 518 US at 877, because sovereignty can be
“‘surrendered [only] in unmistakable terms.’” Id. at 878 (brackets in original). This
Court reiterated the high barrier faced in alleging that a statute creates a contract
by explaining that “‘[b]efore a statute, particularly one relating to taxation, should
be held to be irrepealable or not subject to amendment, an intent not to repeal or
amend must be so directly and unmistakably expressed as to leave no reason for
doubt.’” In re Request for Advisory Opinion, 490 Mich at 321 (emphasis added).
Thus, Michigan law requires more than a few words “typically associated with
contractual relationships”—it must be undeniable the statute is contractual.
Such is obviously not the case here. As three justices of this Court and seven
judges of the Court of Appeals have already acknowledged, the Legislature did not
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“unmistakably express” an intent to contractually bind the state through the MTC.
The states do not view it contractually. See supra at p 7-8. And the “father of the
Compact,” William Dexter, did not view it contractually. (Ex B, at 17).
Nor does the word “compact” by itself signify a contract, as Gillette suggests.
A compact can be contractual (regulatory) or non-contractual (advisory). See
Section IV.A.1, supra. And “advisory compacts,” like the Multistate Tax
Commission itself asserts that the MTC is, are non-binding and “are more akin to
administrating agreements between states” that “are designed not to actually
resolve an interstate matter, but simply to study such matters.” (Ex G, BROUN ON
COMPACTS, at 13-14). Consequently, Gillette overstates the importance of the
MTC’s title in this analysis.
Second, Gillette claims that the Court of Appeals erred in applying Northeast
Bancorp asserting that the case does “not even purport to prescribe requirements
for an interstate compact . . . .” (App p 40). It is mistaken. As explained in Seattle
Master Builders Association:
The Supreme Court recently outlined some of the indicia of compacts. These
are establishment of a joint organization for regulatory purposes; conditional
consent by member states in which each state is not free to modify or repeal
its participation unilaterally; and state enactments which require reciprocal
action for their effectiveness. [Seattle Master Builders, 786 F 2d at 1364.]
Accordingly, the Court of Appeals applied the right analysis.
Finally, Gillette incorrectly claims that the Court of Appeals’ decision
undermines all interstate agreements to which Michigan is a member. This is
hyperbole. To begin with, the Court of Appeals’ distinction between congressionally
approved and non-congressionally approved compacts significantly limits the scope
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of its ruling to only non-congressionally approved compacts. Gillette, supra, slip op
at 18-19.
Among those, the Court’s holding requires a totality of the circumstances,
factual analysis of individual compacts. Many expressly indicate that they are
contractual or that their effect continues after a state’s withdrawal—in sharp
contrast to the MTC. See, e.g., MCL 388.1371, Art 3(1) (“The designated state
official of a party state may make one or more contracts on behalf of his state with
one or more other party states . . . .”) (emphasis added); MCL 400.115s(3)(b) & (3)(c)
(withdrawal can only be done after 1 year notice to all states and “protections under
the compact continue in force” after the date of withdrawal). They require
reciprocal obligations between the states whereas the MTC has none. See Section
IV.A.1, supra.
And in the case of the MTC, all member states are in agreement that it is
non-contractual. (Ex K). Therefore, it is hyperbole for Gillette to claim that this
Court must save the state from itself and from unknown consequences to interstate
relations unrelated to the MTC.
Gillette’s criticisms of the Court of Appeals’ MTC analysis fall flat. The
Court’s conclusions were consistent with IBM. And this Court should deny leave.
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CONCLUSION AND RELIEF REQUESTED
The Court of Appeals’ decision affirming the constitutionality of 2014 PA 282
rests on settled legal principles and is consistent with this Court’s treatment of the
Multistate Tax Compact in IBM v Treasury. This Court acknowledged in that case
that the MTC could be repealed retroactive to the beginning of the MBTA, and the
Legislature did so. The lower court rightly determined that no constitutional defect
exists in that action. Because the court committed no error, this Court should deny
leave to appeal.
Respectfully submitted,
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To the Honorable Governors and State Legislators of Member States of
the Multistate Tax Commission

I respectfully submit to you the first annual report of the
Multlstate Tax Commission for the period ending December 31, 1968, The
report includes the activities of the Commission during the partial first
year of its existence in 1967.
The Multistate Tax Connoission was established under the
Multistate Tax Compact which by its te£1!!S became effective as to all
member states upon enaction of the Compact "into law by any seven states."
This occurred August 4, 1967, only seven months after the Compact draft
was put in final form.
Thus, this report actually covers the firot 17 months of the
Commission's legal existence.
Respectfully submitted,
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s. Ed Tveden
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Acting Executive Director

PRELIMINARY
The origin and history of the Multistate Tax Compact are intimately
related and bound up with the history of the states' struggle to save their
fiscal and political independence from encroachments of certain federal legislation introduced in congress during the past three years. These ~ere the
Interstate Taxation Acts, better known as the Willis bills. The first of these
was H.R. 11798 introduced in 1965 by the House Judiciary Committee's Special
Subcommittee on State Taxation of Interstate Cmnmerce. After hearings in
early 1966, .the Subcollll!1ittee introduced H.R. 16491 to super,.ede H, R. 11798.
The 89th Congress adjourned without acting on H.R. 16491 and in 1967 H.R. 2158,
identical to H.R. 16491, was introduced, In May of 1968 H.R, 2158 passed the
House, but the 90th Congress adjourned without any action on the bill by the
Senate.
Representative Celler has introduced H.R. 2179, which is the same as
H.R. 2158 but without the amendments made in the House. and Senator Ribicoff
has announced that he will introduce a siml.lar bill in the Senate and vill
press for its passage as a priority matter.
All of this continued pressure for federal legislation did not go
unnoticed by state officials, particularly since the Willis bill remedy consisted in a series of some over 20 provisions which either exempted multistate
businesses from state taxing jurisdiction, narrowed their tax base, or made
tax collection more costly or ineffective. for some years the National
Governors Conference had gone on record as opposing any legislation that would
restrict the tax powers of state and local governments. The National Legislative Conference had gone on record in similar fashion.

H.R. 11798 was introduced in October of 1965 and, after examining
the bill's provisions, state tax administrators had real cause for alatnl.
An immediate reaction was the calling of an unprecedented special meeting
of the National Association of Tax Administrators for January 13 and 14, 1966,
in Chicago. As stated by Mr, Bernard F. Nossel, then Secretary of NATA,
The task faced by the state representatives on
January 13th was not merely to express opposition to
H.R. 11798, but to oppose it in a constructive manner
and to suggest workable alternatives which would
eliminate the need for the kind of congressional action
embodied in this bill.
It was at this meeting that the idea of a multistate tax compact
was envisioned, The year 1966 was spent working out the details of a compact
draft and this involved intensive labor and effort by a widely representative
group of state officials, including a Special Committee of the Council of
State t.overnments, Tax Administrators, Attorneys General, and State Legislators.
Early endorsement of these efforts came in May of 1966 from the
National Association of Attorneys General. In their annual meeting in
Cleveland a resolution was adopted condemnin~ the Willis Bill as legislation
which would "interfere with administration of • • • tax laws by the states
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and local governments • . • have an extremely dangeroug effect on the present
and future revenue-raising capacities of state and local governments • • • only
produce unreasonable discriminations." Th" r .. aolution urged that
$uch tax compliance problems as may exist roay
be resolved by state action including individual state
laws, uniform legislation and an interstate compact;
The completed compact draft was presented to the states in January,
1967, and by June of 1967 nine !ltates had already enacted the Compact;

two others had passed it and their governors had indicated an intention
co sign the bills, although such signatures had not yet been fonnally
affixed. It was therefore determined that these eleven states should
hold an organizational meeting of the Multistate Tax Commission on
June 15, 1967, in San Francisco. It was recognized that the Commission
could only receive official communications and information as to compact
enactments after its organization and after the states had a reasonable
time to communicate with it. For similar reasons it was agreed that all
actions taken at the June 1967 organizational meeting would be suhject to
confirmation and ratification at the next meeting of the Multistate Tax
Commission.
States represented at this organizational meeting were'
Arkansas
Idaho*
Illinois
Kansas
Missouri
Nebraska

Nevada
New Mexico
Oregon
Texas
Washington

In addition observers and discussion participants were present
from the states of Alabama*, Arizona, California, Colorado, Connecticut,
Delaware, Georgia, Hawaii, Iowa, Louisiana, Maryland, Massachusetts,
Michigan, Minnesota, Montana, New Jersey, New York, Pennsylvania, South
Carolina, Tennessee, Utah, Wyoming*, and the District of Columbia.
The most important business transacted at the organizational
meeting was the election of officers and executive board as follows:
Chairman: George Kinnear, Washington
Vice Chairman: Thomas A. David, Missouri
Treasurer: Clyde Koontz, Idaho
Board Members: Paul F. Liniger, Oregon
Kenneth 1. Kimbro, Texas
James T. McDonald, Kansas
F. A. Vigil, New Mexico
Charles F. Schwan, Jr., then Secretary of the Special Committee on
Interstate Taxation of the Council of State Governments, was appointed Acting
Secretary to the Commission.
*cf. p. 5
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THE COMMISSION GEARS UP FOR ACTION
Chairman Kinnear immediately appointed two committees to draft
bylaws and rules and regulations on aubstantive compact provisions. A Finance
Committee was appointed to draft a proposed budget and committees for Business
Liaison and Congressional Liaison were also established.
In July of 1967 a site committee to make findings and recommendations
for location of the Commission's headquarters offices was appointed; at this
time committees were also appointed to work on developing jurisdictional
standards for sales and use taxes and for net income taKes.
As a special project a select committee was appointed to consider
the question of whether the consent of Congress must be secured to make the
Compact legally effective, This was important for a number of reasons. First,
while the literal language of Article I, Section 10, of the Federal Constitution
seems to say that all interstate compacts require the consent of Congress,
the U. S. Supreme Court had ruled that the intent of this "prohibition is
directed to the formation of any combination tending to the increase of
political power in the states, which may encroach upon or interfere with .the
just supremacy of the United States." Virginia v. Tennessee, 148 U. S. 503.
Legal scholars had noted that under these criteria a number of interstate
agreements have been undertaken and placed in operation without the need
for Congressional consent. Secondly, officials in the various states wished
to be assured by competent legal analysis and counsel that public funds could
properly be expended in behalf of the Multistate Tax Commission formed under
the Compact. And finally, three states had enacted the compact, conditional
upon the consent of Congress. {As of this writing two of these states have
removed this conditional provision from their compact enactments and the third
is taking steps to do the same.)

OCTOBER 1967
The Commission scheduled a meeting for October 16-17, 1967, at
the Gramercy Inn, Washington, D. C. This was an historic occasion, not only
as the first legal meeting of the Commission (analysis of the compact enactments of the various states disclosed that the compact had not become
effective law in the seventh state until August 4, 1967), but also because
a number of essential first steps were taken in this bold, new experiment
of cooperation among the states.
Among these were the following:
1. Confirmation of Commission membership of the states of Florida,
Illinois, Kansas, Missouri, Nebraska, Nevada, New Mexico, Oregon, Texas, and
Washington along with verification of credentials for the member or his
alternate from each state.
2. Conferral of associate memberships without the right to vote
on the states of Alabama, Arkansas, Idaho, and Wyoming with the Arkansas
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associate membership to terminate January 1, 1968, the effective date of ita
eompaet enactment. The enactments 0£ the states of Alabama, Idaho and Wyoming
in each case contained contingency provisions making them not yet effective law.
3. Ratification of the actions taken at the June 15, 1967, meeting
including the election of officers. However, it was necessary to elect a
new treasurer and executive board member because of the resignation of Clyde
Koontz of Idaho, the compact not yet being in effect in that state.
F.H.W. Hoefke, Oregon, was elected Treasurer and J. ~ Straughn, Florida, was
elected to the Executive Board vacancy.
4,

Adoption of bylaws for the Commission.

5. Adoption of a budget of $30,650 for the period January 1, 1968 June 30, 1968, and a budget of $88,500 for the period July 1, 1968 - June 30,
1969, and acceptance of recommendations of the Finance CoT111J1ittee of the amounts
to be appropriated by each of the party states.
6. Acceptance of the recommendation of the Site Committee that
the Commission establish temporary offices in Kansas City, Missouri, as
soon as practicable and defer to a later date the determination of a location
for permanent offices.
7. Determination that an Executive Director and staff for the
Commission would be selected as soon as funds were available, the Chairman
to undertake the initial screening of applicants for the Director position.
8, Acceptance of the report of the Chairman of the Committee on
the Question of Congressional Consent for the Compact. He reported that an
analysis had been made of each article of the Compact to determine whether
consent was needed for that part, and that since there was found no part
for which congressional consent was needed, the Compact as a whole did not
require such consent. However, despite the lack of legal re.quirement of
consent, the Committee Chairman urged that Congressional consent be sought
because the Compact is of the type for which consent traditionally has been
sought and obtained, and for policy reasons it would be desirable to have a
declaration of the support of Congress for this cooperative state action,
9. Receipt of progress reports from the Chairmen of the committees
for Rules and Regulations, Sales and Use Tax Jurisdictional Standards, and
Income Tax Jurisdictional Standards.
In the weeks following the October 1967 meeting the Commission continued its program of developing and expanding the activities of its Business
Liaison and Congressional Liaison Committees. In December an Arbitration Rules
Committee was organized to begin work necessary to implement Article IX of the
Compact. A Local Taxes Committee and a Connnittee on Joint Audits were also
established at this time. The Commission corresponded with the Attorneys
General of all compact states calling attention to their entitlement under
provisions of the Compact to attend all Commission meetings and participate
in Commission deliberations.
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JANUARY 1968
The second meeting of the Commission was held in Kansas City,
Missouri, January 23-24, 1968, By this time eleven states had become
regular members. Pursuant to a special bylaw adopted by the Commission
associate membership was made available to any state upon written requeat
made by its governor. Such applications had been received from California,
Colorado, Hawaii, Indiana, Massachusetts, Montana, North Dakota, Pennsylvania,
and Utah. The Commission granted and approved associate memberships for all
nine applicants, making a total of twelve such members as of that date.
At this meeting the Compact states re-elected all the incumbent
officers and executive board members for the year 1968. Among actions taken
by the Commission were adoption of procedures for bringing proposed rules
and regulations up for public hearing, authorization to expend up to $5,000
for preparation and printing of a brochure to describe the objectives and
activities of the Commission, designation and authorization of Chairman
George Kinnear to appear at public meetings in behalf of the Commission,
and authorization for the Chairman to employ an executive director with
concurrence of the executive committee and within the limits of the budget
on a preliminary and part time basis, if necessary. The Commission decided
to hold its next meeting just prior to the annual meeting of the National
Association of Tax Administrators in Baltimore.
the next few months were marked by intensive activity on the part
of the Compact states and the Commission in an attempt to combat pressures
for passage of H.R. 2158. As mentioned earlier the bill got through the
House in May but was not taken up by the Senate before adjournment of the
session.

Three more states became regular members of the Commission in
April and May, 1968. Colorado enacted the Compact April 2, 1968, Idaho
removed its contingency provision and became a full member April 9, 1968,
and Hawaii passed the Compact May 7, 1968.

JUNE 1968
The third meeting of the Commission was held June 6-7, 1968, at
Baltimore, Maryland. Among the important items of business taken up at this
meeting were the following:
1. Applications for associate membership of the states of Alaska,
Arizona, and West Virginia were approved.
2. The Arbitration Committee chairman reported that it had made
final review of its third draft of proposed rules of procedure and practice
to implement Article IX of the Compact. The Commission accepted this draft
for purposes of public hearing in September 1968, with a view to adopting
arbitration rules at the next Commission meeting. Also, the ColllJl!ission voted
to join the American Arbitration Association as a contributing member.
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3. The newly formed Property Tax Committee rendered a preliminary
report proposing that the committee begin its course of study and action by
taking up the following two topics: First, find what areas of property tax
law or administration could be improved by multistate planning, and second,
determine how the Commission's efforts can best be coordinated with such
organizations as NATA and IAAO to avoid duplication and maximize effective
strength.
4. The Sales and Use Tax Jurisdictional Standards Committee reported
that it had worked through several drafts of a proposed standard and could now
offer its final draft for Co!lllllission consideration. The Commission accepted
the final draft of the sales and use tax jurisdictional standard and ordered
that it be scheduled for public hearing in September, 1968.
5. The Local Taxes Committee offered for adoption a proposed policy
statement on State Enabling Acts for Sales and Income Taxes. · The statement
recommended the use of a uniform ordinance and the filing of a single return
with the state, with payment of taxes back to the local governments pursuant
to formulas best suited to meet tax administration simplification requirements
and particular policy needs. The intent and purpose are to reduce tax compliance difficulties for multistate taxpayers and to minimize other problems
arising from a multiplicity of local taxing jurisdictions.
6. The Rules and Regulations Committee reported that it had completed its draft of regulations construing provisions of Articles II and III
of the Compact. The COl71l!lission accepted the draft for inclusion in matters
scheduled for the September 1968 public hearing.
7. The Coimoission ·adopted a schedule and outline of procedure for
the public hearing on the three items accepted by the Co!ll11lission to be heard.
It was decided that the hearing would commence September 16 and continue as
many days thereafter as necessary, that the hearing would be conducted by
its Executive Director with the committee chairmen having items on the
hearing agenda also to be present, and that the Hearing Officer would
present at the next Commission meetins a synopsis of the hearing, detailed
recommendations for Commission action, and a final draft of regulations
for the three items on the hearing agenda.
8. The Commission adopted a revised budget for the fiscal year
1968-1969 as well as budgets for 1969-1970 and 1970-1971.
During the next few months the attention of the Com~ission and
the Compact states was directed primarily at the U. S. Senate and particularly
its Committee on Finance which was handling both the Willis Rill (H.R. 2158)
and the Consent 3111 (S, 1551). Concerted efforts were being made by proponents of the Willis Bill to rush H.R. 2158 to a quick Senate vote. In
the forefront of this effort were the National Association of Manufacturers
and the National Association of Wholesalers. These organizations were
pressing the arguments that the Willis Bill passed the House with a substantial vote margin and that since this federal legislation had been under
study and consideration in the House for several years, the Senate should
take early and immediate action on it.
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On the other hand the states felt that the Senate should hold
full hearings on both R.R. 2158 and S. 1551. No hearings had been held
on R.R. 2158 in the House. The hearings dealt solely with H.R. 11798, a
prior and considerably different version of the bill. And of course no
hearings of any kind had been had anywhere on a bill to give the consent of
Congress to a multistate tax compact among the states. Further, and most
importantly, Congress had not had an opportunity to be apprised of the many
remedial actions taken by the states individually and cooperatively to
alleviate the problems and complaints made in House hearings some years
previously. Finally, if because of the lateness of the session the full and
adequate hearings needed could not be arranged, the states urged that the
matter he set over to the next session.
Ultimately the Senate Finance Colll'l!ittee concluded that there was
not time enough remaining in the session of the 90th Congress to take up
the bills. In a letter to Senator Magnuson of Washington, principal sponsor
of S. 1551, dated September 12, 1968, Senator Russell Long, Chairman of the
Committee on Finance, advised that
It appears unlikely that there will be sufficient
time remaining in the 90th Congress for the sort of
in-depth study of the state tax systems needed for committee consideration of any measure directed at the
problem of overlapping and sometimes conflicting state
tax statutes. That being the case I doubt the committee
would want to commence work on the matter this year.

Meanwhile, on June 12, 1968, the National Association of Attorneys
General at the annual meeting in Boston took note of developments with respect to H.R. Zl58 and adopted a strong resolution restating their opposition
to it and reaffirming support for the Compact. This resolution was sent to
all members of the Senate and urged rejection of H,R. 2158 and enactment of
s. 1551.

EXECUTIVE DIRECTOR
Early in the year Chairman Kinnear began recruitment and negotiations
to select and appoint an Executive Director, hopefully on a part time basis
about May 1, to be converted to full time on July l if ·sufficient funds were
available at that time. Because of unforeseen difficulties which developed
in establishing procedures for securing concurrence of the Executive Board in
approval of a nominee, the decision with respect to hiring a director vas
deferred until the June meeting when the Executive Board could meet together,
On June 26, 1968, with the position still unfilled, the Chairman appointed
S, Ed Tveden to be Acting Executive Director, detaching him from duties with
the the Washington Department of Revenue to work full time for the Commission
for a temporary period.
After efforts of the Board to locate a qualified director through
personal referrals proved fruitless over a period of nearly three months, a

-7-

special meeting of the Executive Board was called for September 19, 1968, to
discuss and agree upon procedures for selection of an Executive Director. The
Board decided that a professional executive recruiting firm should be hired to
find and prescreen capable candidates and the Chairman was authorized to select
and hire such a search firm, subject to the restriction that the maximum fee
payable be $5,000 if the executive search should prove unsuccessful.
The firm of Wilkinson, Sedwick and Yelverton was hired for this
purpose and, after interviewing about 40 prospective candidates, narrowed the
selection down to three. After interviewing these three the Chairman on
January 10, 1969, conferred with all the Executive Board ~embers in a conference telephone call and the Board approved the appointment of Eugene F.
Corrigan as Executive Director. Mr. Corrigan is presently Supervisor of the
Rules and Regulations Division of the Illinois Department of Revenue and has
been active in affairs of the Multistate Tax Commission since its inception.
He will assume his new duties on February 1, 1969.

PUBLIC HEARING
The hearing was held in Kansas City, Missouri, on September 16
and 17, 1968, and was conducted by S. Ed Tveden, who presided as Hearing
Officer for the Commission. The hearing was productive and altogether
successful. Thirty-two persons were in attendance plus representatives
from the press and television.
As mentioned earlier the three.matters on the hearing agenda were:
1.

A uniform jurisdiction standard for sales and use tax.

Z.

Arbitration rules of procedure and practice under Article IX
of the Compact.

3.

Uniform regulations with respect to substantive net income tax
provisions in Articles II and III of the Compact.

A number of constructive suggestions and ideas were presented at
the hearing and each of the three proposed rules were amended to some extent
to incorporate proposed changes believed to have merit by the Hearing Officer
and the Committee Chairmen whose committees had drafted the proposed rules.
At the meeting of the Commission in November 1968 the proposed rules, with
amendments noted, were adopted by the Commission. The rules have been distributed to all member and associate states plus all other persons on the
Commission's mailing list and they have been published by the tax services
of Commerce Clearing House and Prentice-nan.

NOVEMBER 1968
The Commission held its fourth meeting on November 19 in Kansas
City, Missouri. Among actions taken were the following:
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1. The application of the state of Michigan for associate membership was approved.
2, The three rules which were the subject of the September public
hearing were adopted (see above).
3. The Chairman of the Income Tax Jurisdictional Standards Committee
reported that his committee had collaborated with the Local Taxes Committee
in drafting proposed model enabling acts for local sales and use tax and for
local personal income tax. These model acts would provide for a uniform
ordinance and for central collection and administration at the state .level.
It was the consensus of the Joint Committee that such uniform ordinances
should authorize imposition of these local taxes in the form of an additional
rate to be added to the state tax (the so-called "piggy back" local tax).
The Commission adopted the proposed model acts as policy recommendations to
the states.
4. The Property Tax Committee reported that its members have exchanged ideas for future action by correspondance, but having no budget for
meetings, had not been together for a meeting. The Committee had solicited
and secured written responses from the business community and tax practitioners
of objectionable administrative policies or inequitable property tax practices.
The chief objections received were complaints of discriminatory
practices in centrally assessed properties (vis-a-vis locally assessed
properties) and difficulty of appealing assessments. The committee chairman
counseled that if the individual states are to retain control of their tax
systems, they must be certain to develop and promote a system that will insure
uniformity of taxation, equity to multistate taxpayers as well as to local
taxpayers and to local and state governments, and an appeal procedure that will
insure all taxpayers an opportunity to present their appeals fully and promptly.

5. The Income Tax Special Problems Subcommittee reported that it
had held its first meeting and that it will concern itself with foreign source
income; income from dividends, royalties, or patents; and the filing of
consolidated returns by corporations. The Subcommittee had identified the
problems in these and related areas in its preliminary session and plans to
continue giving attention and study to them with a view to a more definitive
report to the Commission at a later date.

OUTLOOK
The year 1969 may well be the year of decision, Unquestionably
it will test whether the Compact, as an effort by the states to join together in providing an affirmative, collective, and continuing answer and
alternative to proposed Willis-type legislation, will have a chance to
succeed. This is the year which will tell whether the states will have an
opportunity to demonstrate that through the Compact and the Multistate Tax
Commission they are willing and able to meet the problems and legitimate
complaints of multistate businesses.
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Charges were made by various elements of the business community in
testimony before the House Subcommittee on Taxation of Interstate Commerce
that multistate businesses were being treated unfairly and inequitably by
the states; there were too many tax returns which had to be filed, there was
too much of a maze of nonunifonnity in the various laws and regulations of
the states; compliance was too difficult and too costly for multistate
businesses; multistate businesses were discriminated against or subjected to
duplicate taxation--only they were charged for audits, for example.
And 11.R. 2158 which ultimately came out of the House Subcommittee
solved all these problems for large numbers of interstate operators. How?
By removing them from the taxing jurisdiction of the states. This, of course,
discriminates against localized businesses who will have to pick up the slack of
lost revenues and still try to compete with their tax exempt competition--to
say nothing of the new and extensive areas of nonuniformity created as between
local and multistate businesses.
It is a temptation to want to point with pride to the accomplishments
of the states both individually, through adoption of uniform laws and removal
of discriminatory or inequitable provisions, as well as collectively, through
the Compact and the Commission. It is tempting because much has been accomplished--and all in the short period of only some two and one-half years--things
which some said would take 20 years and others said could never be done.
The states were told that a tax compact could never be drafted which would
be acceptable to seven states, much less the 16 which have already enacted it.
The Commission, even without a permanent executive director or a full time
staff, has a number of important accomplishments to its credit during the
short period covered by this report.
So no one can doubt that the Compact states have already moved
and will continue to work for simpllfication, uniformity, and equity in the
treatment of multistate taxpayers. But it cannot be said that the threat of
coercive, restrictive federal legislation is gone, It is true that the
strenuous efforts of the states resulted in bottling up the Willis Bill
for an extended period. But in the end those efforts failed. R.R. 2158
passed the House handily. True, the states obtained a reprieve when the bill
died at the end of the session without the Senate getting to it. However,
notice has already been served that the same sort of federal legi~lation will
be introduced in both the House and the Senate early in 1969.
So, as the Cotnmission's first Acting Secretary, Charles F. Schwan, Jr.,
has stated, this is now "put up or shut up" time for the states. Clearly,
it is not going to be enough to be opposed to federal legislation. Virtually
all state tax administrators, attorneys general, and governors testified
against the Willis Bill and expressed opposition to i t when it was in the
!louse Subcommittee. Resolutions in opposition to it were adopted by the
National Governors Conference, the National Association of Attorneys General,
the National Association of Tax Administrators, and others.
From past experience, therefore, we know that in order to make a
convincing case that the states have the vision and energy to make the Compact
a workable alternative to federal legislation, it is essential that the Compact
be enacted by a great many more states. This will greatly simplify the job
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of persuading Congress of the effectiveness and desirability of the Compact
methodology. Enactment of the Compact in 1969 by a significant number of
states is vitally needed to show that the states are both willing and able to
work jointly in solving multistate tax problems--not just those of today hut
those which may develop in the future. Only in this way can state officials
demonstrate that they have the initiative, commitment, and capacity to carry
out coordinated programs which will provide uniformity, simplicity, and equity
in state ta>tation, The hour for this is now.
·

-11-

COMPACT ENACTMENTS
The Multistate State Compact has been enacted as a unifot'm
law by the fifteen states as shown below:
Effective
Date

State
Kansas

April 20, 1967

Washington

June B, 1967

Texas

June 13, 1967

New Mexico

June 19, 1967

Illinois

July 1, 1967

Florida

August 4, 1967

Nevada

August 4, 1967

Oregon

September 13, 1967

Missouri

October 13, 1967

Nebraska

October 23, 1967

Arkansas

January 1, 1968

Idaho

April 10, 1968

Hawaii

May

Colorado

July 1, 1968

Wyoming

January 24, 1969

*

7, 1968

Article VIII not
effective until
July 1, 1969
it
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ASSOCIATE MEMBER STATES
The Commission has· made provision for associate membership
by Section 13 of its bylaws, as follows:
13.

Associate Membership.

(a) Associate membership in the Compact may be granted,
by a majority vote of the Commission members, to those States
which have not effectively enacted the Compact but which have,
through legislative enactment, made effective adoption of the
Compact dependent upon a subsequent condition, or have, through
their Governor or through a statutorily established State agency,
requested associate membership.
(b) Representatives of such associate members shall not
be entitled to vote or to hold a Commission office, but shall
otherwise have all the rights of Commission members.
Associate membership is extended especially for states that wish
to assist or participate in the discussions and activities of the Commission,
even though they have not yet enacted the Compact, This serves two important
purposes: (1) it permits and encourages states that feel they lack knowledge about the Commission to get an education through meeting with the
members and (2) i t gives the Commission an opportunity to seek the active participation and additional influence of states who are eager to assist in a joint
effort in the field of taxation while they consider or work for enaction of
the Compact to become full members.
The following are associate members at this time:
Alabama *
Alaska
Arizona
California
Indiana
Massachusetts

* Compact

Michigan
Montana
North Dakota
Pennsylvania
Utah
West Virginia

enacted but with contingent provisions making it not yet effective.
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MULTISTATE TAX COMMISSION CO'!HITTEES
EXECUTIVE COMMITTE~
Chm.-GEORGE KINNEAR-Wn,
V.Chm.-James T. McDonald-Kan,
Treas.-Kenneth I. Kimbro-Tex,
John H. Heckers-Colo.
George E. Mahin-Ill.
Ralph Kondo-Hawaii
J. Ed Straughn-Fla.
JIIRIS.STDS-SALES & USE
GENE CORRIGAN-Ill.
Harvey L. Rabren-Ala.
8. Bryan Larey-Ark.
Robert D, Hamlin-Cal.
J. Ed Straughn-Fla.
Clyde E. Koont~-ldaho
Harry O'Riley-Kan.
Walter W. Nolo'otny-Mo.
Murrell B. McNeil-Nebr.
F. A. Vigil-N.Mex.
Donald Bishop-Tex
James R. Stanford-Wn.
Francis Hillard-Wyo,
Walter C. ThO!l\?SOn-Wn,,D.C.
Wm. Dexter-Mich.

RULES & REGULATIONS
THEODORE DE LOOZE-Ore.
~oston Witt-N.Mex.
Loui~ F. Del Duca-Pa.
Thomas C. Frost-Idaho
James Bradshaw-Ala.
Wm. H. Forst-Iowa
Elwynn J, Miller-Mass.
R. L. Hendricks-Ohio
John J. Klee-Cal.
Donald Bishop-Tex.
Sidney Glaser-N.J.
Wm. Reed-Kn.
JOINT AUDITS
THURE LINDSTROM-ore.
F. Nolan Humphrey-Ark.
Leon Postawko-Nev.
William Grier-Kan.
Tomotaru O~ai-Hawaii
R. H. Munzinger-Wn.
Herbert F. Freeman-Cal.
ARBITRATION
f. NOLAN HtJMl'HREY-Ark.
Neil Williams-Tex.
Owen L. Clarke-Mass.
Lawrence E~ Johnson-Wyo.
Donald Bishop-Tex.
Melvin Soong-Hawaii

CONGRESSIONA!, LIA ISON
GEORGE KTNllEAR-Wn.
Thomas David-Ho.
Bo~ton Witt-N.Hex.
James T. McDonald-Kan.
Chapman L. San fo·rd-La.
8. Bryan Larey-Ark.
Murrell B. HcNeil-Nebr,
J, Ed Straughn-Fla.
BUSINESS LIAISON
GEORGE KINNEAR-Wn.
Thomas David-Mo.
E.W. "Buu" Sandberg-Colo.
Kenneth Kimbro-Tex.
PROPERTY TAX
HARRY J. LOGGAN-Ore.
Kenneth Rack-Wn.,D.C.
Fairfax Bro""1-W, Va.
Joe T. Burlingame-Ark,
A. A. Hall-Colo.
Clyde Rose-Wn.
Francis Hillard-Wyo.
Roy E. Nickson-Nev.

JURISDICTIONAL STANDARDS-INCOME TAX
LOUIS F. DEL DUCA-Pa.
Subcom111ittee on Uniformity
of Enabling Acts for Local
Non-Property Taxes {Joint

Co,,..,,ittee with Local Taxes)
WILLARD LIVINGSTON-Ala.
Elias Abelson-N.J.
Mrs. !.Quise M. Barr-W.Va.
Emmett E. Batson-La.
Carl W. Brieske-Ohio
Henry A. Heinmuller,Jr.-Md.
Herbert F. Freeman-Cal.
Saul Heckelman-N.Y.
Sam Keys-Ill.
L.A.Skeet McCulloch,Jr.-N.Mex.
Wm. Reed-Kn.
Chapman L. Sanford-La.
James R. Willis-Colo,
Paul Holt-Utah
James C. Lien-Nev.
John R. Herman-Ill,

Subcom111ittee on Compromise
& Arbitration, Personal
Income Tax
BEN D. ROW-LAND-Ark.
Orval f. Baldwin-Kan.

Elmer R. Hermes-Neb.
Leo J. Ehrig-Wn., D.C.
David H. Jones-Ho.
. Benjamin P. Marsh-Hd.
Neil Williams-Tex.
Wm. J, Pierce-Mich
Charles B. Bayly,Jr.-N.Y.
Stanley C, Fruits-Wis.
Daniel B. Breen-Mass.
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Subcommittee on Extension
of Short Form Option
SAH C. BLAIR-Ho.
Wm. B. Patton-Ore.
Philip E. Peterson-Idaho
James H. Bradshaw-Ala.
Thomas D. Benson-Tenn~
Howard Vralsted-Mont.
Subcommittee on Special
Problems-Income Tax
WM. DEXTER-Mich.
Wm. A. Fisher-N.Y.
James R. Willis-Colo.
Ted de Looze-Ore.
John J, Hollis-Tex.
Paul E. O'Brien-Ga.
Russell L. Hendricks-Ohio
Wm. J. Pierce-Mich.
Paul J. Hartman-Tenn.

MULTISTATE TAX COMMISSION BUDGETS, 1968-1971 3
Object

1968-1969

Revenues
Beginning balance
Assessments to states members at
beginning of period
Assessments to new member states
TOTAL

97,000
100,000
197,000

Expenditures
Salaries
Executive Director
Research Coordinator
Legal Counsel
Accounting Clerk
Secretary
Stenographer
Clerk-Typist
Employee benefits
Travel expenses
Commission membersZ
Staff
Relocation allowances
Bonds and insurance
Office rental
Off ice supplies ·
Freight and postage
Printing and duplicating
Telephone and telegraph
Other operating expenses
Conference and Commission meetings
Professional services
Books and peridicals
Contingencies
Capital outlay
Furniture, cabinets, shelving
and office machines
TOTAL

1.
2.
3.

1969-1970

197,oool
25,000
222,000

1970-1971

222,000
50,000
272,000

25,000
16,000
16,000
6,600
7,500
6,200
5,800
12,900

26,000
18,000
20' 000
6,950
7,900
6,500
6, 100
14' 200

27,000
18,800
21,000
7,300
8,300
6,800
6,400
14,900

Z,000
7,000
3,000
500

Z,100
7,350
1,000
525

1,500
1,050
7,500
3,500

1,575
1,100
7,500
4,000

2,200
7,700
1,000
550
11, 600
1, 650
1,150
7. 500
4,250

l,000
500
3,000
7,700

1,000
550
1,000
8,000

1,000
600
1,000
8,300

_]_, 150
141, 400

l,ODO
142,350

1,000
160,000

Estimate only--assessments to be increased only in the proportion that revenues
for apportionment purposes of new states bear to the includable revenues of member
states for the entire previous fisoal period.
For travel on behalf of the Connnission but excluding expenses of attending
Commission meetings.
As adopted June 7, 1968.
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MULTISTATE TAX COMMISSION
Apportionment of Budget
For Fiscal 1968-1969

*

State

State and Local
If
Revenue
(Thousands)
%

Allocation of Budget
7ll/68 to 6/30/69

Arkansas

$ 152,258

4.42561

$ 6, 642. 03

Colorado

225,884

6.56567

9,365.47

Florida

304' 929

8.86324

12,289.36

Hawaii

178,377

5.18481

7,608.19

Idaho

75,331

2.18961

3,796.50

Illinois

811,414

23. 58501

31, 024. 28

Kansas

211, 268

6.14083

8,824.82

Missouri

409,895

11.91424

16,172.06

Nebraska

-0-

-0-

1,010.00

23,420

.68074

1,876.31

New Mexico

100,437

2.91936

4,725.18

Oregon

195,007

5.66818

8,223.33

Texas

318, 185

9.24854

12, 779.69

Washington

433,975

12.61416

17.062.78

Total

$3,440,380

100.00000

$141,400.00

Nevada

# For fiscal year ended June 30, 1967.
'' 107, in equal shares; 907, on basis of tax revenue.

SET: ia

7/15/68
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TOUCHE, ROSS, BAILEY & SMART
{Combining Bo'fll'&m Davi& end HoHmari)

Al5 PIONEER TRUST SUILDINQ
SALEM. OREGON 91301

January 20, 1969

Multistate Tax Commission
S. Ed 'l'veden, Acting Executive Director and Secreh.ry
Washington State Department or Revenue
Olympia, Washington 98301

We have examined the Treasurer's statement or cash
receipts and disbursements of the Multistate Tax Commission
for the period October 16, 1967 to December 31, 1966. Our
examination was made in accordance with generally accepted
auditing standards and, accordingly, included such tests of
the accounting records and S\lch other auditing procedures 11.S
we deemed necessary in the circumstances.
In our opinion, the accompanying statement presents
fairly the cash receipts and disbursements and cash balance of

the Multistate Tax Commission for the period October 16, 1967
to December 31, l966.

Certified Public Accountants
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MULTISTATE TAX COMMISSION
Statement of Cash Receipts and Disbursements
October 16 1 1967 to December 31, 1968
Cash Receipts
Membership assessments
Interest on Certificates of Deposit
Miscellaneous

$145,633.74
1,674.92
7.25

-

$147 ,315.91
Cash Disbursements

$ 6,875.00

Payroll
Management services
Meetings
Legal
Advertising
Air fares
Printing - labor
Printing - material
Payroll taxes
Meals and lodging
Telephone and telegraph
Dues
Off ice supplies
Auto expense
Insurance and fidelity bonds
Freight

4,165,98
2,935.01
l, 977 .00
1,954.76
1,911.25
1,865.14
1,678.7B
476.20
397.27
321.22
250.00
242.73
81.55
25.00

13.35

25,190.24

Excess of receipts over disbursements
Cash balance October 16, 1967

$122,125.67

Cash balance December 31, 1968

$122.125.67

Summa!)'..
First National Bank of Oregon, Candalaria Branch
Checking account
Time Certificates of Deposit

$ 4,325.96
117,79!.:.1!.
$122,125.67
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Supreme Court of the United States.

UNITED STATES STEEL CORPORATION, et al., on behalf of
themse1ves and all persons silnilarly situated, Appellants,
v.
MULTISTATE TAX COMMISSION, et al., Appellees.
No. 76-635.
October Tern1, 1976.
July 9, 1977.
ON APPEAL FROM THE UNITED STATES DISTRJCT COURT FOR THE SOlITHERN
DlSTRJGI' OF NEW YORK

Brief of Appcllecs
William D. Dexter, Bank of Olympia Building, Olyn1pia, Washington 98501, (206) 9438320.
San111el N. Greenspoon, 600 - 3rd Avenue, New York, Ne·w York 10016, (212) 867-0606,

Attorneys for Appellees.
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C. Appellants erroneously contend that the Compact is a regional effort which
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QUESTIONS PRESENTED

1. Is the Multistate Tax Con1pact invalid on its face under Section 10, A1ticle I of the
Constitution of the United States and should its Commission be disbanded because the
Compact has not been consented to by Congress?
2. Docs the Compact impose an unreasonable burden on or discriminate against
interstate commerce in violation of Section 8 of Article I of the Constitution of the
United States?

*2 3. Does the Con1pact deny multistate taxpayers due process and equal protection of
the ]aws in violation of the Fourteenth Amendment of the U.S. Constitution'?

STATEMENT OF THE CASE

Appellants' "Statement" of the case is inaccurate, incomplete, misleading and contains
numerous statements and opinion not supported by the record.
This action involves the validity of the Mullistate Tax Compact (hereinafter referred to
as the "Compact") on its face. Jn their Amended Complaint (A. 2-10), the Appellants
asserted that the Compact violates certain provisions of the United States Constitution
and sought declaratory and injunctive re1ief against its enforcement They asked that the
Con1pact be declared invalid on its face and that its governing body, the Multistate Tax
Commission, be disbanded (A. 9-10). The Appellees, asserting that only questions oflavv
'~'ere involved, moved for a summary judgment and requested. that the n1otion be heard
by a three-judge court pursuant to 28 U,S.C, §§ 2281 and 2284 (A 20-22).
A<; required by local court rule 9(g), in support of Appellees' motion for summary
judgment, Appellees filed a "Statement Under Rule 9 (g)" (A. 23-37), supported by the
Affidavit of Eugene Corrigan, Executive Director of the Multistate Tax Con1mission (A
38-41) and a copy of the Compact as enacted by the State of Washington which is typical
of the Compact *3 enacted by all member states (Jur. St. App. E. 54a-79a, A. 42).
There is no dispute as to any material fact in this cause including the facts in the 9 (g)
statement and the Corrigan affidavit (A. 43).
The Multistate Tax Commission (hereinafter referred to as the "Commission") is the
administrative agency for the Compact and is created by Aliicle VI of the Compact (A
33). The members of the Commission arc the tax administrators of the men1bcr states
(A. 34). It is undisputed (and indisputable) that:
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1. Neither the Commission nor the members thereof acting in conceit have anypuwer to
levy taxes, to specify a tax base, to fix tax rates, or to collect taxes fron1 any of the
appellants or any other person whatsoever (A 34; ,Jur, St. App. A. 11a).

2-. Jndh~dual member states of the Compact retain exclusive control over any and all
legislation or administrative actions including (i) the rate of tax; (ii) what is included in

any tax base, such as ·what constitutes taxable income or lawful deductions therefrom for
income tax purposes; and (iii) the 1neans and methods of determining any tax liability
and of collecting any taxes vvhich may be detern1ined to be due any such member state,
Vl'hether or not the Commission has conducted a joint audit of any taxpayer on behalf of
such member state (A 36; Jur. St. App. A. 11a-12a).
3. The conduct of a joint audit by the Commission on behalf of men1ber states or
subdivisions *4 thereof is at the sqle discretion and option of each member state or
subdivision thereof. In the event that a member state or subdivision thereof desires to
participate in a joint audit of any nniltistate taxpayer by the Commission, such member
state or subdivision thereof may request the Commission to perform the audit on its
behalf and in such case the Commission may conduct such audit in accordance '\1th the
provisions of Article VIII of the Compact (A. 34-35; Jur. St App. A. na).
4. Any grievance that a taxpayer may have with the results of a Commission audit or the
tax liability resulting therefrom is justiciable in the taxing state: in accordance rvith the
same procedures governing the grievances of intrastate taxpayers (Jur. St. App. A. 12a).
5. Any uniform rules, regulations or forms adopted by the Commission are advisory only
to the member states an<l have no binding effect on any member state or any taxpayer
·whatsoever. Each men1ber state of the Commission has the right and power to reject in

toto, disregard, an1end, or modify any rules, regulations or forms of the Commission;
and the rules and regulations or fornlS of the Commission have no force and effect in
any member state unless adopted by such member state in accordance with that state's
o'\-11 la\\'S and procedures for the adoption of rules and regulations or forms (A. 36; .Jur.
St. App. A. 11a). If so adopted, they become the rules, regulations and forms of the
adopting state.
6. The laws witb respect to the maintenance of *s records bymultistate taxpayers arc
the laws of the individual member states and the Commission has no pnwerto direct
any multistate taxpayer to keep or maintain any pa1ticular recordc; (A. 35).
Congress, other than by enactment of minimal jurisdictional standards under Public
La'\' 86-272, has not enacted any statute \\'hich in any way regulates or controls the
levying and collection of income taxes, sales taxes, use taxes, capital stock taxes or gross
:receipts taxes by any state or its political subdivision as pertains to the Appellants or
corporations similarly situated (A. 36-37; Jur. St. App. A. 12a-13a).
After analyzing the constitutional issues in light of the undisputed facts, the three-judge
court below held:
"***we find the Compact to be lawful, and the Con1pact's creation, the Commission, to
be a lawfully constituted body." (,Jur. St. App. A. 2oa)
The court based its holding upon the following findings:
1.

There is no n1aterial issue of fact in dispute. (.Jur. St., App. A 3a).

2. The Con1pact does not tend to increase the political power of the member states or
encroach upon or interfere with federal supremacy and therefore does not violate the
Compact Clause (Jur. St. App. A 11a, 12a).
3. The Compact does not unreasonably burden or discriminate against interstate
con1n1erce (Jur. St. App. A. 14a, 15a, 2oa).
*6 4. The Compact does not deny Appellants equal protection or due process of la\v
(Jur. St. App. A. 2oa).
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5. The Con1pact does not subject Appellants to unreasonable searches and seizures (Jur.
St. App. A. 2oa, 21a).

The Appellants' arI,'llmcnt on appeal is confined almost exclusively to the congressional
consent question. AB to this question, they abandon any consideration of the Compact
provisions. They refer to none of them in their argument, but rely instead on
conclusionary staten1ent_<; of their own choosing, v.'hich arc not supported by the record

and are concerned with ·wholly irrelevant matters.
VVhile in their statement of the case, Appellants attribute various "powers" to the
Commission, they fail to inform the Court that the Commission fllnctions only as an
advisory agency and that its work product is not binding on anyone-- State or taxpayer.
It is misleading for the Appellant.<> to label the Commission an independent body and to

endov.r it with various powers when it is really only an advisory agency of the member
states. The Appellees that are the individual administrators of their o'\'Il tax laws deny
that they have surrendered to the Commission any of their powers to fix and determine
the tax liabilities of any taxpayers. It is clear that under the Compact the member states
have not surrendered any of their pov.'ers.
At this juncture it is important to exan1inc the *7 Compact language to see v.rhat it docs
and does not du. 1 It contains twelve Articles.

Article I oft he Compact states the purposes of the Compact are to:
"i.

Facilitate proper determination of state and local tax liability of n1ultistate taxpayers,

including equitable apportionment of tax bases and settlement of apportionm'ent
disputes;
"2.

Promote unformity or con1patibility in significant components of tux systems;

"3. Facilitate taxpayer convenience and compliance in the filing of tax returns and other
phases of tax adn1inistration;
"4. Avoid duplicate taxation."

It contains no grant of power to the Comn1-issio11 or its executive director.
Article II contains various definitions and has no operative effect apart from other
provisions of the Cun1pact.

Article Ill, § 1 and Article IV allo\V interstate taxpayers an option to (i) divide their
income in accordance ·with the provisions of the Uniform Division of Income for Tax
Purposes Act (UDITPA) promulgated by the National Conference of Commissioners on
Uniform State La1vs (see Volume ga, Uniform Laws Annotated, p. 448) or (ii) in
accordance "ith otherwise applicable state law. Clearly, any state may independently,
apa1t from any compact, provide an interstate taxpayer with this same option. In states,
such as Michigan and Montana, •.vhich incorporate *8 UDITPA in their income tax laws,
it has no practical force or effect.
A1ticle III,§ 2 allows another option to interstate taxpayers. It pro1idcs that each party
state or any subdivision thercof "Thich imposes an income tax must allow a taxpayer
meeting certain requiren1ents to file a sho1t forn1 and to compute income tax liability
simply on the basis of a percentage of sales volume within the state. Again like AltkJe
III,§ land Article IV, this option is essentially a uniform act and could be adopted by
any state independently of any compact even though it has been specifically devised for
the Compact. Neither Arh°cle III nor Article IV grants any power to the Commission or
to its bXecutive Dir·ector.

Article Vadopts certain substantive provisions relating to sales and use tax laws. Again,
the provisions of this article are essentially a uniform act '\'hich could have been adopted
independently of any Compact. Those provisions do not grant any powers to the
Commission or to its Executive Director.

Article VI pertains to the Commission's operations. Sections 1, 2. and 4 involve the
creation and internal nlanagcment of the Commission.
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Section 1 provides fur membership on the Commission, voting rights, meetings,
personnel, offices, adoption of bylaws, etc. The Commission is composed of one men1ber
from each party state ·who is the head of the state agency charged with the
administration of the types of taxes to which the Compact applies. Alternates and
nonvoting representation are provided *9 for. An executive director is provided for and
he is given the power to appoint and discharge personnel "irrespective of the civil
service, personnel or other merit systen1 laws of party states." This is a matter that does
not rise to constitutional proportions nor does it concern Appellants or any other
taxpayer.
Section 2- provides for an executive con1mittee to function according to the byla'\'S and
empowers the Com1nission to create adviso1y and technical com1nittccs, men1bership on
which nlay include any private individuals and public officials.
Section 4 is concerned ·with the finances of the Commission,
Section 3, the "powers" provision, generally covers the fields of research, dissemination
of information, and proposal of recommendations. It reads:
"In addition to powers conferred elsewhere in this compact, the commission shall have
power to:
(a) Study state and local tax systems and particular types of state and local taxes.
(b) Develop and recommend proposals for an increase in uniformity or compatibility of

state and local tax lav.·s '~r:ith a vievl' toward encouraging the sin1p1ification and
improvement of state and local tax la\Y and administration.
(c) Compile and publish inforn1ation as in its judgment would assist the party states in
implementation of the con1pact and taxpayers in complying v.r:ith state and local tax
laws.
(d) Do all things necessary and incidental to the administration of its functions pursuant
to this compact."
*JO

These "powers" do not include anything that have any compulsory effect on the

states or taxpayers. They arc n1erely powers to advise and to make reco1nmendations to
the party states. Any association of the states could perform the same function.

Article VII provides that the Co1nmission may adopt uniform regulations and forms for
the administration of various types of taxes in the party states "'hen such taxes involve
uniform or sin1ilar provisions ofla"'S among the party states. This article also provides
for certain procedures necessaiy for the adoption of any regulations and forms by the
Commission. Section 3 provides that such uniform regulations to be legally effective
must be adopted by the individual states, in accordance with their own laws and
procedures for the adoption of regulation<>. Thus, the Commission's function under
Article VII is to make recommendations only. This function could be performed by
groups such as the National Association of Tax Administrators, the Council of State
Governn1ents, the Conference of Commissioners on Uniform State Tax Laws, the
American Bar Association or by any ad hoc group of tax administrators or even any
individual or entity whatsoever. The onlyrc,1,'lllations the Commission has adopted are
those pertaining to Article IV of the Compact. 2
Article VIII pertains to joint audits and by its *11 provisions is in force only in those
party states that specifically provide therefor by state statute. Section 2 of Article VIII
permits a party state or subdivision thereof to request the Con1mission to pe1form an
audit on its behalf. It further provides that in responding to a request of a party state the
Commission "shall have access to and may examine, at any reasonable time, such
accounts, books, papers, records, and other documents and any relevant property or
stock of merchandise" of any taxpayer subject to the joint audit. The Con1n1ission
merely acts pursuant to such 1'equest as an agent of the requesting party states and in
conformity with the laws of the requesting party-states.
Section 3 of Article VIII provides that the Commission may require the attendance of
any person within the state where it is conducting an audit for purpose of giving

https://a.next.westlaw.com/Document/I274c785a6be711d885ece84ba98e47deNiew/FullT ...

5/19/2015

UNITED STATES STEEL CORPORATION, et al., on behalf of themselves and all perso ... Page 9 of 40

testin1ony \Vith respect to any account, book, paper, document, or other record, prope1ty
or stock of merchandise being examined in connection with the audit. It further
provides that if the person is not v.rithi.n such state he n1ay be required to attend for such
a purpose \\rithin the state of which he is a resident provided that state has adopted
Article VIII of the Compact.
Section 4 of Article VIII provides that:
"The Commission may apply to any court having the power to issue
compulsory process for orders in aid of its powers and responsibilities
pursuant to this Article and any and all such courts shall have jurisdiction to
issue such orders. Failure of any person to obey any such order *12 shall be
punishable as contempt of the issuing court. If the party or subject n1atter
on account of which the comn1ission seeks an order is within the
jurisdiction of the court to which application is made, such application may
be to a court in the state or subdivision on behalf of which the audit is being
nlade or a court in the state in which the object of the order being sought is
situated. The provisions of this paragraph apply only to courts in states that
have adopted this article."
Section 5 of Article VIII ,\.,rives the Commission the povver to decline to perform any audit
requested if it finds that its available personnel or other resources arc insufficient for the
purpose or that in the tern1s requested the audit is impracticable of satisfacto11'
pe1fo11nancc. It further provides that:
"If the commission, on the basis of its experience, has reason to believe that
an audit of the particular taxpayer,*** would be of interest to a nu1nber of
party states or their subdivisions, it may offer to make the audit or audits,
the offer to be contingent on sufficient participation therein as determined
by the cornn1ission."
Section 6 of Article VIII contains the confidentiality provision and provides:
"Information obtained by any audit pursuant to this a1ticle shall be
confidential and available only for tax purposes to party states, their
subdivisions, or the United States. Availability ofinfonnation shall be in
riccordance with the laws of the states or subdivisions on ·whose account the
con1mission performs the audit, and only through the appropriate agencies
or officers of such states or subdivisions. Nothing in this article shall be
construed to require any taxpayer *J.3 to keep records for any period not
otherwise required by law."
Section 7 of Article VIII reads:
"Other aTrangements made or authorized pursuant to lav.' for cooperative
audit by or on behalf of the party states or of any oftheiT subdivisions are
not superseded or invalidated by this article."
Section 8 of Article Vlll prohibits the Commission from making any charges for an audit
against any taxpayer.
The power of the Commission pursuant to Article VIII is simply to gather audit
information from the taxpayer subject to a joint audit and to turn this information over
to the respective states requesting the joint audit for what use they wish to make of it. It
is no different from the puwer possessed by individual state tax administrators to
require the disclosure of facts necessat1' for audit purposes.

Article IX pertains to arbitration. Section 3 of Article IX gives the taxpayer an option to
submit certain apportionn1ent or allocation disputes to an arbitration panel. Section 1
specifically provides that "whenever the commission finds a need for settling disputes
concerning apportionments and allocations by arbitration, it may adopt a regulation
placing this article in effect***" This article is not in effect at the present time.

Article X, § 1 provides that the Compact shall enter into force when enacted into law by
any seven states. Section 2. of Article X permits a party state to withdraw from the
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Com pad by enacting a statute *14 repealing the same and further provides that
withdrawals shall not affect any liability already incurred by or chargeable to a party
state prior to the time of withdra,~1a1. Section 3 of Article X preserves proceedings
commenced before an arbitration board prior to vl'itbdrawal.
Article XI provides:

"Nothing in this compact shall be construed to:

(a) Affect the power of any state or subdivision thereof to fix rates of taxation, except
that a party state shall be obligated to in1plement Article III, § 2 of this con1pact. ~
(b) Apply to any tax or fixed fee imposed for the registration of a motor vehicle or any
other tax on n1otor fuel, other than a sales tax: PROVIDED, That the definition of 'tax' in

Article Vlll 9 n1ay apply for the purposes of that article and the commission's po-\ver of
studying rccomn1cndations pursuant to Article IV 3 may apply.
(c) Withdraw or lin1itedjnri8diction of any state or local court or administrative officer
or body with respect to any person, corporation, or other entity or subject matter, except
to the extent that such jurisdiction is expressly conferred by or pursuant to this compact
upon another agency or body.
(d) Supersede or limit the jurisdiction of any court of the United States."
The in1plementation of Article Ill,§ 2 of the Compact is up to the legislature of the
respective states and the Con1n1ission has no po'~Tcr concerning the same.
Article XII states that the Compact shall be liberally *15 cunstn1ed so as to effectuate the

purposes thereof and further provides:
"The provisions of this compact shall be severable and if any phrase, clause,
sentence or provision of this compact is declared to be contral}' to the
constitution of any state or the United States or the applicability thereof to
any government agency, person or circumstance is held invalid, the validity
of the rcrnaindcr of this compact and the applicability thereof to any
government agency, person or circumstance shalJ not be affected thereby.*

An examination of the provisions of the Compact thus indicates that it is a package of
arrangements which traditiona1Iy have been used, independently of any formal compact,
to further interstate uniformity and cooperation, such as uniform or reciprocal acts. It
creates a body of state tax officials to make advisory recommendation._<; with Tespect to
statutory or administrative changes. All of these things recommended by the
Commission may be put into operation only by the individual states themselves, acting
either through their legislatures or their individual tax administrators.
The only question really argued by Appellants in this case is whether such a Con1pact
requires congressional consent v.rithin the purviev.• of the decisions of this Court "'hich
have interpreted the scope of the compact clause (Section 10, Article I, Clause 3,
Constitution of the United States).
SUMMARY OF ARGUMENT

The basic question on appeal is V\'hether the *16 Compact requires congressional
consent. This is resolved by an examination of the provisions of the Co1npact and
determining which of those provisions, if any, require congressional consent before they
can be placed in operation by the men1bcr states. This poses only a question of la'\' (Jur.
St. App. A. 3a).
In \1Jrginia v. Tennessee, 148 U.S. 503 (1893), this court determined that only those
compacts or agreements which shifted political pOV\'er among the states in a manner
'~'hich tended to encroach upon or interfere with federal supremacy required
congressional consent. The Virginia v. Tennessee interpTetation of the compact clause
has been universally followed since its pronouncement in i893 and V.'as recently
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reaffirmed by this court in New Harnpshil'e v. Muine, 426 U.S. 36;$ (1976). lt is not dicta
and has not been lin1ited to the settlen1ent of boundary disputes. Furthern1ore, the
Virginia v. Tennessee test is consistent with the purpose of the compact clause. It
protects federal supremacy and at the same time permits the states the freedom to deal
¥.~th their own affairs v.ithout the control of Congress. It represents a reasonable
balance between states' 1·igbts and federal supren1acy in our federal system. It should be
followed by this court in determining the validity of the Compact.

Application of the Virginia v. TennesSee test to the Compact clearly reveals that it is not
the type of"compact or agree1nent" v,'hich requires congressional consent. The Cmnpact
docs not involve any *i7 shift of political power among the states and it does not
encroach upon any area of federal supren1acy. It consists solely of uniform laV•'S, an
advisory mechanism for the uniform interpretation and application of those laws, and
an advisory 1nechanism for otherwise developing nniforn1ity and eompatibilityin state
and local taxation of multistate blLsincsses,
The Compact has nothing to do with the subject matter of ·worldwide combined
reporting, and even if it did, it could not interfere 'vi th the national interest and the
conduct of foreign affairs. Any international treaty or agreen1ent of the United States
concerning any subject matter dealt "':1th by the Compact would override the (',om pact
pro,:isions under the supremacy clause and leave the federal government free to deal
with foreign affairs as it sees fit. Furthermore, there is nothing in the Compact that
interferes with the sovereignty and revenue policies of nonmember states.
Thus, the Virginia v. Tennessee test as affirmed by this cou11 in New Hampshire v.
Maine, supra, upholds the validity of the Con1pact without congressional consent.
Contrary to Appellants' argument, this case doc~ not involve the question of whether or
not the Compact is being administered properly. Appellants ask in their Complaint that
the Compact be declared inyalid on its face (A. 9) and do not contend that it "is being
administered other than according to its terms.***" (,Jnr. St. App. A. 3a).
*18 II

The Compact is not unconstitutional since it bas no real in1pact on interstate comn1erce.
The enactment of uniform legislation by the member states in an area not acted on by
Congress and provision for uniforn1 administration of such legislation by the advisory
function of the Commission does not interfere with Congress' power to regulate
interstate con1merce or place an unconstitutional burden on interstate commerce (Jnr.
St. App. A 13a-2oa).
"There is nothing inherent in the problems of multistate tax administration that "'ou]d
require federal regulation; nor has Congress yet identified these problems as a matter of
peculiar federal concern." (Jur. St. App. A. 13a) "The fact that the Compact might
pron1ote a consensus among party states on principles of allocation of revenues or other
rnatters does not create an impermissible burden upon interstate commerce." (,Jur. St.
App.A. 14a)

III
The classifications employed in the Co1npact applicable to Appellants and other
multistate taxpayers "is a permissible legislative response to '\'hat is perceived as the
different circumstances of the multistate taxpayer", (,Tur. St. App. A. 2oa) and does not
deny Appellants c-qual protection or due process of law (Jnr. St. App. A. 15a-2oa).

IV
In arguing that the Con1pact requires congressional consent, Appellants have pointed to
no provision *19 of the Compact which requires congressional consent and ignore the
test laid do,\'11 by this court in Virginia v. Tennessee, supra, and which was established
as controlling precedent by this court in V\Tharton v. Wise, 153 U.S. t55 (1894) and New
Hampshire v. Maine, supra. Rather, Appellant.<; rely on other tests of their O\'i'II
choosing and on \\'hat they claim is maladministration of the Coin.pact. In support of
this argument, Appellants rely on matters (1) v.rhich are v;ithout the record in this cause;
(2) "'hich are irrelevant and hnmaterial; (3) '"hich have nothing to do with the
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administration of the Con1pact by the Commission; and (4) which are contra1yto fact or
are merely speculative. Since admini<;tration of the Co1npact is not the question at issue,
Appellants' argument should be disregarded by this court. Furthermore, even if the
Compact ·were being administered improperly, the Appellants \\'Ollld have ample
remedies under state law to correct any errors that affect any of their legal rights.
Appellants are not champions of any rights of nonn1ember states or the federal
government.

Appellants' arguments were fully discussed and ans\vered by the lower court and its
judgment should be affirmed by this court.
*2oTHEARGUMENT
I

UNDER THE COMPACT CLAUSE, ONLY THOSE AGREEMENTS OR
COMPACTS WHICH TEND TO INCREASE THE POLITICAL POWER OF THE
STATES IN A MANNER THAT ENCROACHES ON THE FEDERAL
SUPREMACY REQUIRE CONGRESSIONAL CONSENT AND Tlffi COMPACT
IN QUESTION IS NOT SUCHAN AGREEMENT OR COMPACT.
A. The standard to deterntlne the need for congressional consent to a

compact or an agreement between states is "\\'hcthe1· it tends to increase the
political pov.'er of the states in a manner "\vhich may encroach upon the just
supreinac,-y of the United States.

The issue of whether or not the Compact is invalid for ]ac}( of congressional consent
invol\'es an interpretation of Article I, § 10, clause 3 of the United States Constitution,
\\•hich reads in material part:
"No State shall, \Vithout the Consent of the Congress*** enter into any
Agreement or Compact ·with another State, or with a foreign po"'er * * *"
This language \\'as interpreted in the early case of Virginia v. Tennessee, 148 U.S. 503
(1893) as follows:
"Looking at the clause in v.·hich the terms 'compact' or 'agreement' appear, it is evident
that the prohibition is directed to the forn1ation of any combination tending to the
increase of political power in the States, which may encroach *21 upon or inte1fere with
the just supremacy of the United States." (148 U.S. 519)
This interpretation ·was reaffirmed as the eontrollingtcst inJ\lew Hanipshire v. Maine,
supra, 426 U.S. 363 (1976), and has been quoted v;1th approval in Vilharton v. VVise,
supra, 153 U,S, 155 (1894); Sterns v.Minnesota ex rel. Marr, 179 U.S. 223 (1900); and
Louisiana v. Texas, 176 U.S. 1 (1900).
In New Hampshire v. Maine, supra, this Court affinned the Virginia v. Tennessee test
as follows:
"New Hampshire suggests, ho,vever, that acceptance of the consent decree v.rithout an
independent determination by the Court as to the va1idity of the legal principles on
which it is based \~'ould be a circumvention of the Compact Clause, Alt. I,§ IO, cl. 3. The
premise of this argument is that the proposed settlement is an "Agreement or Compact"
'~rithin the meaning of the Clause and thu<i requfres the consent of Congress to be
effective. We disagree.
"The application of the Compact Clause is limited to agreements that arc 'directed to the
formation of any combination tending to the increase of political power in the States,
which may encroach upon or intetfere with the just supren1acy of the United States.'
Virginia v. Tennessee, 148 US 503, 519, 37 L Ed 537, 13 S Ct 728 (189:1). Whether a
particular agreement respecting boundaries is v.rithin the Clause v.rill depend on v.'hcthcr
'the establishment of the boundary line may lead or not to the increase of the politic.al
power or influence of the States affected, and thus encroach or not upon the full and free
exercise of Federal authority.' Id., at 520, 37 L Ed 5:17, 13 S Ct 728. See *22 Wharton v.
H'ise, 153 US 155, 168-171, 38 L Ed 669, 14 S Ct 783 (1894).
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"The proposed consent decree plainly falls '~ithout the Compact Clause under this test.
New Hampshire and Maine are not here adjusting the bounda1y between them; the
boundaryvvas fixed over two centuries ago by the 1740 decree, and the consent decree is
directed simply to locating this already existing boundary. Accordingly, neither State
can be vicVl'cd as enhancing its power in any sense that threatens the supremacy of the
Federal Government.***" (426 U.S. 363)
Because of Appellants' argun1ent that the test of Virginia v. Tennessee, supra, as
affirn1ed bythiS court in Wharton v. Wise, supra, and New Hampshire v.A1aine, supra,
is of limited application, it n1ight be well to examine the history of the compact clause,
Read literally, Article I, Section 10, Clause 3 of the Constitution of the United Stales
could be interpreted to mea_n that all interstate compact<; or agreements require tbe
consent of Congress before they can come into operation. This is apparently the
erroneous viev,' of the Appellants (except for certain boundary disputes) which they seek
to have this court adopt.

Holn1es v, .Jennison, et al., 39 U.S. (14 Pet) 540 (1840), is cited in support of this
interpretation. The issue in that case, however, was whether an extradition agreement
betv>'ecn the governor ofVermont and a Canadian official violated the con1pact clause
because it '\'as entered into without congressional *23 consent. Chief Justice Taney
announced that it did and that it made no difference whether the agreement was in
writing or 'vas merely a verbal understanding benveen the governor ofVennont and the
Canadian official. But this did not involve a compact or agreement between states.
Obviously, Vennont was encroaching upon federal supremacy in foreign affairs in
dealing with Canada. Hence, Holn1es is not support for the Appellants' rigid
interpretation of the con1pact clause. As noted by one commentator:

"***It is understandable that greater circumspection should have been
manifested in judging arrangements with foreign powers and arrangements
between sister states, but this need not have led to a harsh construction of
the compact clause.** *"J
The next case by the United States Supreme Court on the scope of the compact clause
V.'as Virginia v. Tennessee, supra, 148 U.S. 503 (1893), in '\'hich the court refnsed to
apply to a compact between sister states the criteria stated for control of foreign affairs
in .Justice Taney's opinion in Holn1es, supra.

Virginia v. Tennessee, supra, involved a bounda1y dispute. The two states bad, by
agreement, appointed commissioners to establish the boundary. The legislatures of each
state ratified the boundaries as established by the commissioners. Jn discussing the
implications of the compact clause, with respect *24 to this agreement, the court stated
as follo-ws at 148 U.S. 503, 517-519:
"Is the agreement made v.rithoul the consent of Congress, bctv.'ccn Virginia and
Tennessee, to appoint commissioners to run and mark the boundary line betv.reen them,
v.':ithin the prohibition of this clause? The terms 'agreement' or 'compact' taken by
themselves are sufficiently comprehensive to embrace all forms of stipulation, v.rritten or
verbal, and relating to all Kinds of subjects; to those to 'vhich the United States can have
no possible objection or have any interest in interfering,\':ith, as well as to those v.'hich
may tend to increase and build up the political influence of the contracting States, so as
to encroach upon or impair the supremacy of the United States or interfere '\'1th their
rightful management of particular subjects placed under their entire control.
"There are inany matters upon which different States may agree that can in no respect
concern the United States, If, for instance, Virginia should come into po8session and
ownership of a small parcel of land in New York v.'hich the latter State might desire to
acquire as a site for a public building, it wOuld hardly be deemed essential for the latter
state to obtain the consent of Congre8s before it could make a valid agreement with
Virginia for the purchase of the land. If Massachusettc;, in forwarding its exhibits to the
World's Fair at Chicago, should desire to transport them a part of the distance over the
Erie Canal, it would hardly be deemed essential for that State to obtain the consent of
Congress before it could contract with New York for the transportation of the exhibit
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line of two States should cross son1e n1alarious through that State in that way, If the
bordering and disease producing district, there could be no possible reason, on any
conceivable public *25 grounds, to obtain the consent of Congress for the bordering
States to agree to unite in draining the district, and thus remove the cause of disease. So
in case of threatened invasion of cholera, plab'lle, or other causes of sickness and death,
it would he the height of absurdity to hold that the threatened States could not unite in
providing means to prevent and repel the invasion of the pestilence ·without obtaining
the consent of Congress, 'vhich might not be at the tin1e in session. If, then, the terms
'compact' or 'agreement' in the Constitution do not apply to every possible con1pact or
agreement betv.'een one state and another, for the validity of ·which the consent of
Congress must be obtained, to 1•.'hat compacts or agreen1ents does the Constitution
apply?
"We can only reply by looking at the object of the constitutional provision and
construing the terms 'agreement' and 'compact' by reference to it. It is a familiar rule in
the construction of terms to apply to them the nleaning naturally attaching to then1 from
their context. Noscitur a sociis is a rule of construction applicable to all written
instruments, Where any particular word is obscure or of doubtful meaning, taken by
itself, its obscurity or doubts may be removed by reference to associated words. And the
meaning of a term may be enlarged or restrained byTeference to the object of the 1vhole
clause in which it is m;ed.
"Looking at the clause in which the tenns 'compact' or 'agreenwnt' appear, it is evident
that the prohibition is directed to the fonnation of any c01nbination tending to the
increase ofpolitical power in the States, which may encroach upon or interfere with
the}u..">t supren1acy of the United States.**~-"

(Emphasis added.)
The court later discussed the relation of the compact *26 clause to boundary disputes in
particular (148 U.S. 503 at 520):
"***The compact or agreen1ent·will then be 1-vithin the prohibition of the
Constitution or "'Without it, according as the establishnient of the boundary
line may lead or not to the increase of the political power or influence of
the states affected, and thu.."> encroach or not upon the full and free exercise
of Federal authority. (Emphasis added)4
Shortly after the decision in Virginia v. Tennessee, supra, this Court in VVharton v.
Wise, supra, 153 U.S. 154 (1894), was confronted v.rith the question of the validity of a
compact between Virginia and Maryland, entered into in 1785, under the Articles of
Confederation. This compact dealt V·.'ith the regulation of commerce, navigation and
fishing, and the exercise of jurisdiction over the Potomac River.

Article VI of the A1ticles of Confederation had provided that no hvo or nlore states could
enter into any treaty, confederation, or alliance "'Without the consent of Conb,rrcss. In
determining that the compact heh•leen Virginia and Ma1yland was not one of the type
which required such consent, the court quoted extensively from Virginia v. Tennessee,
supra, and then concluded as follov.'s:
"So, in the present case, looking at the object evidently intended by the prohibition of
the Articles of Confederation, we are clear they v.'ere not directed against agreements of
the character expressed by the compact under consideration. Its execution could in no
respect encroach *27 upon or weaken the general authority of Congress under those
articles.***" (153 U.S. at 170)
Thus, while the Virginia v. Tennessee rule could be characterized as dicta, this court's
reliance on that rule in deciding VVharton v. V\Tise, supra, and New Hampshire v.
Maine, supra, established that n11e as controlling lav.'. 5 The Virginia v, Tennessee
interpretation of the compact clause has been the guiding principle from which the
courts have not de•riated since in applying the compact clause, irrespective of the natUI'c
or subject matter of the compact under consideration.
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Thus, interstate agreen1ents in aid of state taxation have been held valid v.1thout
congressional consent under the Virginia v. Tennessee test.
*28 In DL\ie VVholesale Grocery Co1npany v. l\Jartin, 278 Ky. 705, 129 S.VV.2d 181
(1939), a wholesale grocer sought an injunction to restrain the commissioner of
Kentuck-y fron1 prosecuting it under the state's cigarette stamp tax act. The plaintiff
made sales to customers located in Ohio as well as in Kentuc.ky, and attacked a

regulation issued by the Kentucky con1rnissioner, ·which required all cigarette dealers
clain1ing exemption under the resale provision of the law to file with their cigarette tax
returns the names and addresses of their out-of-state (Ohio) consignees ofunstan1ped,
and hence untaxed, cigarettes. This ret,111lation had been issued in order to carry out an
agreen1ent, authorized by legislation between the Kentucl'Y and Ohio taxing authorities,
under which each had agreed to furnish the other the nan1es and addresses of
purchasers of unstan1ped cigarettes shipped to the latter state. The Kentucky cou11.
rejected the attack on the agreement as invalid under the compact clause for Jack of
congressional consent under the principle established by Virginia v. Tennessee that:
"***inhibition in this section only applies to political alliances which may encroach
upon the supremacy of the United States. That opinion recites: 'There are many matters
upon ·which different states may agree that can in no respect concern the United
States'." (278 Ky. at 711, 129 S.W. 2d Rt 184)
This court denied certiorari, 308 U.S. 609 (1939).

*29 Roberts Tobacco Co. v. Deparhnenl of Revenue, 322 Mich. 519, 34 N.W. 2d 54
(1948) involved an agreement sin1ilar to that involved in Dixie Plholesale Grocery v.
Martin, supra. In upholding the constitutionality of the agreement, the court relied
upon the Martin case and Virginia v. Tennessee.

Hade v. Barrett, 412 l]l. 204, 106 N.E. 2d 521 (1952), involved an Illinois motor vehicle
tax for highway use. The act contained a reciprocity provision, under vYhich the secretary
of state \Vas authorized to enter into agreements with other states to cxc1npt their
residents from the Illinois tax if the other states extended like treatment to Illinois
residents. In rejecting the contention that the Illinois act and agreements reached
thereunder violated the compact clause, the cou1t first discussed DUie Wholesale
Grocery v. Martin, supra, and Virginia v. Tennessee, supra, and then concluded:
"Consideration of these and other pe11.inent authorities impels the conclusion that the
Federal constitutional interdiction of'interstate compacts' was written into the organic
law of the land in order to protect a then nascent republic from such ententes among
powerful States as ·w·ould aggrandize their political power at the expense or the
compromise of national sovereignty. The provision does not inhibit those purely fiscal
interstate agreements that facilitate interstate commerce and aid in execution of
internal revenue policies, This is particularly true when such agreements conduce to,
rather than restrain, coninwrce an1ong the several states." (Emphasis added) (196 N.E.
2d at 536)
In affirming the decision of the Illinois Supreme Court, thL<> court stated as follow·s:
*30 "We need notice only one other argument and that is that the statute requires
Illinois residents to pay the tax, whereas nonresidents are exempted provided the states
of their residence reciprocate and grant like exemptions to Illinois residents. * * *And
contranJ to appellants' suggestions, that kind of reciprocal arrangenwnt between
states has never been thought to violate the Con1pact Clause ofArt I, § 10 of the
Constitution. See St. Louis & S.F.R. Co. v . .Jan1es, 161 US 545, 562, 40 Led 802, 808, 16
S Ct 621; Kane v. Ne'v Jersey, 242 US 160, 168, 61 L cd 222, 227, 37 S Ct 30." (Bode v.
Barrett, 344 U.S. 583 at 586 (1953)) (Emphasis added)

Most directly in point, the Compact itself has been held valid by three other courts in
addition to the court below by reliance on the Virginia v. Tennessee test against claims
that it required congressional consent.
In Kinnear, et al. v. The Hertz Corporation, 86 Wn. 2d 407, 545 P.2<l 1186 (1976), the
Supreme Couti. of Washington unanimously upheld the Compact against the same
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constitutional arguments raised here by the Appellants. The analysis of the
constitutional questions by the Washington Supreme Court '\Vas similar to that
employed by the three-judge court below. Federal district courts in Idaho and North
Dakota have also upheld the Compact. 6
*31 Other types of interstate agreements not directly relating to the power of taxation

have also been ruled valid under the Virginia v. Te1uiessee test without congressional
consent:
(1) HunI v. Maine-New Han1pshire lntel'stute Bridge Authority, 92 N.H. 268, 30 Azd 1
(1943), held that congressional consent '"'as not required for a compact under '"'hich an
interstate bridge authority ·was established;
(2) State v. Doe, 149 Conn. 216, 178 A.2d 271 (1962) he1d that congressional consent ·was

not required concerning a Connecticut statute which authorized the state welfare
commissioner to enter into reciprocal agreements with other states for interstate
transportation of poor and indigent persons pursuant to the interstate compact on
·welfare services; and
(3) Landes v. Landes, 1 N.Y.2d 358, 135 N.E. 2d 562, 153 N,Y.S. 2.d 14, appeal dismissed
352 U.S. 948 (1956) held that congressional consent was not required concerning the
NcvvYork uniform support of dependents act and the California uniform reciprocal
enforcement of support act.

Finally, in a decision which predated Virginia v. Tennessee and undoubtedly influenced
that decision, the Georgia Supreme Court in Union Btanch R.R. v. E.T. & Ga. R.R. Co.,
14 Ga. 327 (1853) held that a con1pact between Georgia and Tennessee, ·which

authorized construction of a railroad in the *32 two states, did not require congressional
consent. The court stated in Union Bl'anch:
***in our opinion, this prohibition (the compact clatL5e) applies only to such an
'agreement or compact' as is in its nature political; or more properly, perhaps, such as
may, in any,\>ise, conflict '\>ith the powers vvhich the States, by the adoption of the
Federal Constitution, have delegated to the General Governn1ent.

"i.

"The framers of the Constitution clearly intended nothing more by this clause, than to
prohibit the several States from exercising their authority in any way 'vhich might limit,
or infringe upon a full and con1plete execution by the General Government, of the
power's intended to be delegated by the Federal Constitution; because nothing more was
to be gained by any further prohibition, no further benefit to the General Government
could have been derived from it, and it would have been entirely superfluous and
unnecessary.
"It was very proper and expedient, that no State should have been allowed to enter into

any compact 'vith another State or Foreign Government, which, by involving the
exercise of powers parted 'Vlith by the States, and belonging to the Federal Government,
nlight operate seriously to embarrass that Government. But it could work no injury to
the General Government, for such State to make an agreement with another State, or
even a foreign pO'Vl'er, 'Vl'hich in no vvise conflicted with the authority delegated to the
General Government, and tended in no manner to embarrass that Government, in the
full and complete exercise of its powers. Unless '\'e take this view of the case, we must
hold that a State, vdthout the consent of Congress, *33 can make no sort of contract,
V-lhatever, 'vith a11other State." (14 Ga. 339-340) 7
Not only have the courts follo\\'ed the Virginia v. Tennessee test, but also Congress has
follo'\'ed this test in its debates over congressional consent to compacts or agreements
between the states. This is illustrated by the debate as to 'Vl'hether or not the Southern
Regional Educational Compact required congressional consent. It was contended on the
floor of the Senate that congressional consent was not required under the test of
Virginia v. Tennessee, supra. 8 The Compact was pnt into effect '\ithout congressional
consent. In fact, the Virginia v. Tennessee test has been before Congress for a
considerable number of years. A volume entitled, "Constitution of the United States of
America, Revised and Annotated 1924" (Washington Government Printing Office 1924--
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68th Congress, 1st Session--Senate Document No. 154) which was distributed to each
congressman as his "constitutional bible," laid down the follmving test at page 373:

"Such an agreement or compact as is in itc; nature political, or which n1ay conflict with
the pm~'ers delegated to the general government*** cannot operate as a restriction
upon the powers of Congress under the Constitution." (Citing an1ong other cases
Vtrginia v. Tennessee, supra, and VVharton v. t11ise, supra.) 9
*34 In resolving the question of congressional consent, then, it is c1ear that the only
established test is that contained in Virginia v. Tennessee, supra, and that test is
\\'hether a compact tends to increase the political power in the states in a manner \vhich
may encroach upon or interfere v.':ith the just supremacy of the United States.

Nohvithstanding the extensive history of the Virginia v. Tennessee test, including its
affirmance and application in Wharton v. Wise, supra, and New Hu1npshire v. Maine,
supra, Appellants a_c;scrt that the test in Virginia v. Tennessee is not here controlling
and that it is limited to boundazy disputes (Appellants' Br., 32) or that it is dicta
(Appellants' Br., 12, 35).
The compact clause had its origin in the very practical problems \\'hich plagued the
colonies before adoption of the constitution and which continued to plague the new
states. These problems v.'ere, quite simply, the continuing controversies between the
colonies and later behveen the states, often over boundaries. 10 During the colonial
period, such controversies we1·e settled by the Privy Council. With the formation of the
neVI' nation, a new mechanism had to be found to resolve these controversies '~'hich,
during the *35 period of the Articles of Confederation, had "brought the states to the
very verge of physical struggle" and V.'cre jeopardizing the existence of the nev.' nation. 11
The solution embodied in the constitution was three-fold. A5 stated by this court:
"***the conferring on this court of original jurisdiction over controversies between the
States, the taking a\\'ay of all authority as to war and armies fron1 the States and
granting it to Congress, the prohibiting the States also from n1aking agreen1ents or
compacts \~':ith each other without the consent of Congress, at once makes clear how
completely the past infirmities of power were in mind and \Vere pro,':ided against."
\Tirginia v. West Virginia, 246 U.S. at 599.
Disp11tes between states necessarily involve a conflict between one state's claims of
sovereign power and those asse1tcd by another state. The diaputes might involve
conflicting assertions of state power over a geographical area, as in a typical border
dispute; or they might involve claims over a river system, as in Arizona v. California,
373 U.S. 546 (1963). But ·whatever the subject matter of the dispute, the resolution
necessarily involves the claims of one state receding--voluntarily or involuntarily -to
accommodate those of another.
Where an accommodation between conflicting claims is \Vorkcd out in voluntary
agreen1cnt between the states involved in the dispute, that agreement might"*** tend
to increase and build the political influence of the contracting States, so as to *36
encroach upon or impair the supremacy of the United States***" Fil'ginia v.
Tennessee, supra, 148 U.S. at 518. In such a case, the resolution of the dispute must
receive congressional consent.
The Compact, in contrast, is addressed to a con1pletely different sort of problem. It does
not even purport to readjust conflicting claims beh\'een the sovereign powers of
different states; rather it simply represents a decision of the member states to utilize a
common advisory agency in the exercise of one of their undisputed powers, i.e., to tax
businesses such as those of the Appellants.
This court, in Virginia v. Tennessee, clearly recognized the distinction between
cooperative agreements, such as the Compact in question, \\'hich do not require
congressional consent, and conflict-resolving agreements which might require consent.
Thus, in Virginia v. Tennessee, this Cou1t gave two examples of snch cooperative
agreements, each involving joint action to solve a common public health problem which
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did not require congressional consent. See 148 U.S. at 518. The Compact in question is

conceptually no different.
Most importantly, this court in Virginia v. Tennessee recognized the need for flexibility
in the states to enter into cooperative agreements for joint action, without congressional
consent. It was recognition of this need which prompted the court to characterize a
literal reading of the compact clause as "the height of absurdity," 148 lT.S. at 518, and to
set fo1th the test '~'hich has been used ever since.

*37 By construing the compact clause in the light of its historical purpose, as set fo1th in
Virginia v. V\Test Virginia, supra, and Virginia v. Tennessee, supra, this Court will
preserve the flexibility·which is required by the states under modern conditions. 12 Past
history and present realities converge, and lead to the same conchrnion.
In a further effort to distinJ,'11ish Virginia v. Tennessee, sllpra; Wharton v. Wise, supra;
and New Hanipshire v. Maine, supra, Appellants ar&'11C that these cases have no
application if a Compact "might affect subjects placed under the control of
Congress." (Appellants' Br., 33, quoting: from H!Jiurton v. Hfise, supra, 153 U.S. at 171)
But that quote dues not support the Appellants' argun1ent. Rather, it supports the
position of Appellees. As noted by Dunbar, "Interstate Compacts and Congressional
Consent," 36 Va. L. Rev. 753, 757 (1950), the language quoted fron1 H1harton v. Wise
(opinion written by Justice Field who v.note the opinion in Virginia v. Tennessee),
supports the proposition that the states, in the exercise ofpov.rers reserved to them
under the Constitution, are not always required to obtain congressional consent to
exercise those powers by "agreement or compact." Appellants fail to recognize that the
states have a *38 reserved power to deal with the subject of state taxation ofmuJtistate
businesses in the absence of congressional legislation prohibiting such state action so
long as the states do not exercise puwer forbidden by the comn1erce clause of its OVl'll
force or effect. The compact in Wharton v. Wise, supra dealt with navigation rights on
interstate waterways and the carrying on of con1n1erce between the con1pact states over
those "'aterways (153 U.S. at i63, 164). Thus, the compact in VVharton v. V\Tise, supra,
dealt '~'ith an area which was clearly subject, under the Constitution, to congressional
regulation. Justice Fields' staten1ent pertaining to compacts which "might affect subjects
placed under the control of Congress" (TVharlon v. Wise, supra, i53 U.S. at 171)
necessarily related to an area of exclusive congressional pov.rer, i.e., an area in which the
states have no power to act even in the absence of congressional action. Otherwise, the
compact in Wharton v. Wise would have been of the type vvhich required congressional
consent under the Constitution. Therefore, Appellants' argument that any compact
dealing with :interstate commerce requires congressional consent is in error. 1::i The only
con1pacts requiring congressional *39 consent then arc those Vl'hich deal ·with an area of
exclusive federal authority or which affect the political balance among the states to the
detriment of federal power. 1.J
The distinction v.'e are malting here was expressly recognized and applied by this court
:in St Louis &S,F.R. Co. v, James, 161 U.S. S45 (1896). Involved in that case \Vas an
agreement bctv.'cen hvo states relating to regulation of an interstate railroad. This court
stated:
"It is competent for a railroad corporation organized under the la\\'S of one State, when

authorized so to do by the consent of the State which created it, to accept authority from
another State to extend its railroad into such State and to receive a grant of powers to
own and control, by lease or purchase, railroads therein, and to subject itself to such
rules and regulations as may be prescribed by the second State. *40 Such legislation on
the part of two or more States is not, in the absence of inhibitory legislation by
Congress, regarded as v.ithin the constitutional prohibition of agreements or compacts
behveen States." (Emphasis added) (161 U.S. 562)
Congress clearly had the power to pass "inhibitory legislation," for the subject matter of
the legislation \\'as an interstate railroad and interstate commerce. But until Congress
did so, the states were free from the restrictions of the con1pact clause, and could 'vork
out a regulatory scheme of their own.
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Thus, the history of the compact clause and the basic purpose for its inclusion in the
Constitution of the United States dictates that the Virginia v. Tennessee test is
controlling here.

B. The Compact does not increase the political power of the states or
encroach upon the just supremacy of the United States.
The Compact leaves completely intact the individual n1en1bcr states' power over its sole
subject matter, that of state and local taxes of n1ultistatc businesses, As found by the
court below:

"Applying the test of Virginia v. Tennessee and New Ha1npshire v. Maine, supra, to the
Compact here in issue, the Multistate Tax Compact does not increase the political power
of the party states. The Con1n1ission is vested \vith no taxing authority; the taxes which it
administers are only those imposed by the respective states and subdivisions in
accordance with state law.
"Nor does the Commission have legislative power; it may propose model regulations
where two or more party states or their subdivisions *41 have uniforn1 or similar laws.
Such proposals may be adopted, modified, or rejected by the duly authorized tax
officials of the affected states. 6 "The Con1mission does have the power to conduct
audits, but only at the request of a party state or its subdivision, In aid of this power, the
Commission is authorized to seek the compulsory process of courts having jurisdiction
·within the party states. The Commission docs not have the authority to enforce any tax
liability; that, too remains ·within the ju1isdiction of the respective taxing authorities.
Any grievance that a taxpayer may have with the results of a Commission audit or the
tax liability resulting therefrom is justiciable in the taxing state in accordance vvith the
same procedures governing the grievances of intrastate taxpayers.
"The member states have ceded no sovereignty over tax matters to the
Commission." (Jur. St. App. A, 11a-12a, 14a)
The Compact does not encroach upon or interfere \Vith any federal power, including the
power to regulate interstate commerce.
A5 also stated by the District Court belo\v:

"Similarly, it is clear that the Compact does not encroach upon or interfere with federal
supremacy. Although Congress n1ay be constitutionally empowered by the Commerce
Clause, *42 Article I,§ 8, clause 3, to legislate and regulate the interstate administration
of state tax systenlS, Congress has yet to exercise this power. Plainly, this failure to act
has not preempted the states' powers in the field of multistate tax administration. Since
the states may act individually in this area, there is no greater encroachn1ent upon the
federal interest by their acting cooperatively. Notwithstanding this Compact, Congress
could enact comprehensive legislation that would preempt the power.
"In Virginia v. Tennessee, supra, at 518, the Cou1t observed that '(t)here are many
matters upon \\'hich different states may agree that can in no respect concern the United
States.' Although the problems of multistate tax administration might he a concern of
federal interest, that concern has not been evidenced by legislation in this area. As yet,
there arc no federal statutes or expressed Congressional policies \\ith which this
Compact could interfere. In the event of federal preemption in the future, dependants
must \\ithdrm\' pro tanto in order that any such federal statute shall be supreme." (,Jur.
St., App. A, 12a)
Under the Compact, the n1en1ber states administer their O\\'ll tax laws and do not
delegate any of their authority to anyone. Each state, independent of the Compact, has
the power to adopt uniform legislation, to audit Appellants' books and records on its
individual account, to grant multistate taxpayers ce1tain options in the determination of
their tax liability, and to enter into reciprocal joint audit agreements v.ith other states.
By adoption of the Compact, each state has retained complete and absolute control over
its own tax system. Furthermore, each state *43 has the inherent po\ver to delegate
audit responsibilities to a third party (,Jnr. St. App. A, ua-12a).
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The attempt by the legislatures of the member states to improve tax administration by
creating the Commission as a purely advisory and recommendato1y agency could not
possibly alter the political balance among the states or behvecn the states and the

federal government.
Thus, the Con1pact and the implementation of its joint audit provisions are fully v.'ithin
the power and domain of the states. These provisions in no way shift po1itical power
among the states or encroach upon or inte1fcre v.rith the federal supren1acy.
Consequently, congressional consent is not required for their implen1entation. The
federal government and the individual states retain the sa1ne power and the same
supremacy with the Compact in force as they have V>rithout the Compact.
In sum, based upon the pro,risions of the Compact and their operative effect and based
upon the uniform decisions of this court including Virginia v. Tennessee, supra, and
New Hampshire v. Maine, supra, it is clear that the Compact does not require
congressional consent for its validity,
In fact, there is a serious question as to whether the Compact is an "agreement or
compact." The fact that it is called a compact is not controlling. A..<> indicated in a
comment entitled, "What Did the Framers of the Federal Constitution Mean Hy *44
'Agreements or Compacts'?" 3 U. Chi. L. Rev. 453 (1936), there is no reliable history in
the constitutional convention proceedings or othcn.,.-ise to indicate vrhat ·was to be
encompassed by the term "agreement" or "compact" as used in Aiiicle I, § 10, clause 3 of
the Constitution of the United States. Clearly, the Con1pact in question does not in1pose
any binding agreement on any state. Any state is free to join or withdraw from the
Compact at 'dll, as exemplified by the V1ithdraV1'al of Illinois. The operative provisions of
the Con1pact are merely reciproC'.<JJ arrangements among the party states for their
mutual benefit in administering their state tax laws as applied to n1ultistaten1nltinational businesses.
V\lhile it is true that the advisory and recommendatory functions of the Compact are
carried on through a Commission and the Compact is supported by legislation in the
member states, the functions of the Commission could be just as well discharged by the
tax adn1inistrators of the member states on an ad hoc basis without any formal
agreement "'hatsoever. They certainly could provide for advisory regulations in the
interpretation of uniform law such as that contained in UDITPA without any "con1pact"
or "agreement" ·whatsoever.
Likewise, the states could enact the uniform legislation contained in the Compact and
provide for joint audits of multistate taxpayers V1rithout the necessity for a "compact" or
"agreement." This Court in *45 Bode v. Barrett, supra, 344 U.S. 583, 586 (19s;:i) noted
that,"*** reciprocal arrangement between states has never been thought to 'riolate the
Compact Clause.***" Basically, this is at most all the Compact consists of. Its only
added feature is cooperative administration of uniforn1 state lc.1,.rislation which has never
been hinted as constituting a binding compact or a1:orreement by the states participating
in such cooperative administrative action. Member states can act totally independent of
the 'vork and administration of the Compact by the Commission. They can participate as
joint administrators in promulgating advisoiyregulations or in joint audits and
completely ignore the results. Jn no manner or means is any action by the Commission
binding in any way on any member state.
Under these facts, Vl'hich cannot here be disputed, it is difficult to perceive the Compact
in question as the ldnd of arrangement that is a "compact" or "agreement" \vithin the
intent of Article J, § 10, clause 3 of the United States Constitution. Certainly, this clause
must refer to an arrangement, contrach1al in nature, that has some binding effect or
contains binding obligations on the participants. Thus, the Bode v. Barrett test, ·wherein
the court has held that reciprocal legislation is exempt from the congressional consent
requirement of Article 1, § 10, clause:~, is precedent for holding that the Compact in
question does not require congressional consent.
In fdct, reciprocal legislation, such as that upheld *46 in Bode v. Barrett is more
obligatory on the states participating in such legislation than is the Compact.
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II

THE MULTISTATE TAX COMPACT DOES NOT ENCROACH UPON
FEDERAL SUPREMACY IN THE AREA OF INTEllSTATE COMMERCE
BECAUSE IT DEALS WITH A SUBJECT MATIER LEFT EXCLUSIVELY TO
THE DOMAIN OF THE STATES ABSENT ANY CONFLICTING FEDERAL
LEGISLATION.

In the absence of congressional legislation on the subject, the states are free to impose
their taxes on multistate businesses v.':ithin the guidelines laid dov.'ll by this Cou11.
(Cooley v. Board of Wardens of the Port of Philadelphia, et al., supra, 53 U.S. (12 How.)
298, 13 L. Ed. 996 (1851). This Court has issued n1any decisions upholding the validity
of state taxes imposed on multistate businesses against the claim that those taxes violate
the Commerce Clause. All of those decisions refute Appellants' contention that the
Compact is invalid because it deals Vlrith interstate con1merce; and indeed, directly or
indirectly, any tax (including property taxes) to some extent affects interstate
comn1erce.
The fact that a business activity is the subject of regulation by the Congress docs not
preclude state taxation. As stated in *47 Polish National Alliance v. National Labor

RelationsBoal'd, 322 U.S. 643, 649 (1944):
"***federal regulation does not preclude state taxation and state taxation
does not preclude federal regulation."
This principle -..vas reaffirmed in Federal Power v. Union Rler-tric Cornpany, 381 U.S. 90
(1965), Footnote 7, in the follo,ving context:
"Utah Power& Light Co. v. Pfost, 2.86 US 165, cited by the Court of Appeals, is not
opposed. The Court there held that a State had power to impose a tax on a company
generating electric energy for distribution in interstate commerce. This, of course, does
not control the comn1erce powers of Congress. Cf Edison Co. v. Labor Board, :~os US
t97; Polish Alliance v. Labor Board, 322 US 643, 649: '(F)cdcral regulation does not
preclude state taxation and state taxation does not preclude federal regulation."' (381 US
95)

This Court has specifically held that state taxation of multistate businesses is not a
regulation of interstate commerce. Portland Cernent Co. v. Minnesota and TVilliams v.
Stockhani Valves & Fittings, inc., supra, 3s8 US 450 (1959). In upholding the income
taxes there under attack as applied to interntate businesses, the court noted that the
taxes"*** are not regulations [of interstate commerce] in any sense of that
term" (bracket material interpolated) 358 US 461. In fact, the grant of power to
Congress by the commerce clause to regulate interstate commerce does not 'Arithdraw
from the states the authority to re,1,111late such commerce with respect to matters *48 of
loc.'ll concern on Vl'hich Congress has not spoken. Parker v. Brown, 317 US 341, 360
(1942).

If the states lack power to legislate in the area of state and local taxation of businesses
engaged in interstate comn1erce except as permitted by Congress, all state and local
taxation of Appellants and the class they purport to represent \vould be invalid. Thus,
cases like the recent case of Colonial Pipeline Co. v. Traigle, Collector of Revenue of
Louisiana, 421U.S.100 (1975) and Complete Auto Transit, Inc. v. Brady, ...
U.S....
.., 51 L. Ed 2d 326, 97 S. Ct. 1076 (1977) '"'uuld have been in1properly decided.
In no sense can the advisory powers granted the Commission be construed as an
unconstitutional regulation of interstate commerce. In specific reference to the
controversy here, an audit in aid of the enforcen1ent of a tax is no more a regulation of
interstate commerce than the tax itself. Furthermore, a joint audit is no n1ore a
regulation of interstate commerce than individual audits by the states patticipatingin
the joint audit.
The District Court properly analyz;es the commerce clause argument of Appellants as
fol10V\'S:
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"Plaintiffs next contend that the Compact violates the Commerce Clause in several
respects. Plaintiffs' first contention in this regard is that Congress, under its pO\\'Cr to
regulate interstate commerce, has preempted the field. As V.'e noted previously
regarding the issue of encroachment upon federal supremacy, there has been no such
federal preemption. It is no\¥ established that
*49 '***federal regulation of a field of commerce should not be deemed preemptive of
state regulatory power in the absence of persuasive reasons-- either that the nature of
the regulated subject n1atter pern1its no other conclusion, or that Congress has
unmistakably so ordained.' Florida Lin1a &Avocado Growers, Inc. v. Paul, 373 U,S.
132, 142 (1963).

"See also Merrill lynch, & c, v. Ware, 414 U.S. 117, 139 (1973). There is nothing inherent
in the problen1s ofmultistate tax administration that would require federal regulation,
nor has Congress yet identified these problems as a matter of peculiar federal concern.
"Second, plaintiff<; contend that the Compact imposes an undue and unreasonable
burden upon interstate commerce.
'It is a truism that the mere act of carrying on business in interstate commerce does not
exen1pt a corporation from state taxation. "It V.'as not the purpose of the commerce

clause to relieve those engaged in interstate commerce from their just share of state tax
burden even though it increases the cost of doing the business." V\lestern Live Stock v.

Bureau of Revenue, 303 U.S. 250, 254 (1938).' Colonial P1jJeline Co. v, Traigle, 421 U.S.
100, 108 (1975).
"Indeed, plaintiff_<; do not contend that the Commerce Clause bars imposition of the
respective state taxes ·which the Commission is charged with administering for the
benefit of member states. A necessary correlative of the power to impose taxes is the
power to audit, and detcrrninc the tax liability properly for each taxpayer.
"The stated purposes of this Compact, *50 supra, are to pron1ote uniformity among
state tax systems, ease taxpayer compliance and minin1izc the risk of duplicative
taxation of the multi.state taxpayer. Plaintiffs contend that the Compact pron1otes
disparity, not uniformity. In support of this contention, plaintiffs argue that the
voluntary nature of Compact n1embership and the fact that only twenty-one states have
joined necessarily li1nits its reach. Plaintiffs further argue that the advisory powers
granted to the Con1mission are insufficient to override the differences in the substantive
tax laws of tbe party states. Plaintiffs' characterfaation here of a con1pact binding onl.y
a loose and powerless confederation stands in sharp contrast to their sin1ultaneous
characterization of the Compact as intruding upon the federal supremacy and
incl'easing the political power of the states. That the Compact may promise more than it
has as yet achieved is no ground for finding unconstitutionality. The member states have
ceded no sovereignty over tax matters to the Con1mission. The fact that the Compact
might promote a consensus among party states on principles of allocation of revenues or
other matters, does not create an impermissible burden upon interstate commerce. This
is so for at least two reasons: first, even without the Compact, the states could enact
parallel or uniforn1 tax legislation, as has been done with UDITPA itself; and second,
any agreement between two or more states to observe an identical principle of state tax
law diminishes the existing possibility of fifty disparate state tax results. In sun1, we find
no merit to the contention that the Compact is an unconstitutional burden upon
interstate commerce." (En1phasis added) (Jur. St. App. A. 13a-15a)

*s1

III

THE COMPACT IS NOT INVALID WITHIN THE PURVIEW OF THE
COMMERCE, EQUAL PROTECTION AND DUE PROCESS CLAUSES OF THE
UNITED STATES CONSTITUTION BECAUSE THE COMPACT DOES NOT
UNREASONABLY BURDEN INTERSTATE COMMERCE OR
UNCONSTITUTIONALLY DISCRIMJNATE AGAINST MULTISTATE
TAXPAYERS.
The interstate commerce and Fourteenth An1endn1ent (eqlml protection and due
process) ar!,'"llmcnts of Appellants have l)een thoroughly demolished by the opinion
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below. i.5 (Jur. St. App. A 13a-2oa) V-le believe that this opinion is so persuasive as to

require little further argument.
Assuming, arguendo, that there are differences in the standards applicable to rnultistate
taxpayers under the Compact and applicable to intrastate taxpayers under member state
lm~'S, various

principles of constitutional la\v prevent Appellants from successfully

relying on those differences to invalidate the Con1pact. 16
Appellants mlLc;t establish that the alleged differences are significant and result in an
actual or threatened injury which denies then1 constitutional rights. *52 Re 620 Church
St7'eet Building Corp., 299 U.S. 24, 27 (1936); Plyrnouth Coal Co. v. PennS!jlvania, 232
U.S. s:11, 544, 545 (1914). General Trading Co. v. State Tax Conimission, ;122 U.S. 335,
338 (1944). A distinction in form is not sufficient. Gregg Dyeing Co. v. Query, 286 U.S.
472 (1932).
This court has upheld a variety of differences bchvccn state taxes as they pe1tain to
multistatc business as compared to intrastate businesses against the argument that
these differences deny multistate businesses constitutionally protected rights. ApJJellees
are aware of no decision of this cou1t that has even hinted that administrative
differences in determining the tax liability of multistate businesses, as compared to
intrastate businesses, violate any federal constitutional rights of multistate businesses.
In ffenneford v. Silas-I\1ason Co., 300 U.S. 577 (1937), and in Nelson v. Sears Roebuck
& Co., 312 U.S. 359 (1941) this court noted that the methods used to collect taxes

in1posed upon multistate businesses there involved ·were different from those used to
collect taxes imposed upon intrastate businesses. These differences "\Vere deen1ed
immaterial by the court. 17 There is thus nothing in the commerce clause discrin1ination
cases that would lend support to the *53 argument that the differences between the
Com pact standards in relation to multistate taxpayers and member state standards in
relation to intrastate taxpayers are significant under the commerce clause.
In order for Appellants to establish that the compact denies them equal protection or
due process of the law, they must estah1ish that multistate taxpayers cannot be classified
differently from intrastate taxpayers. Hov,rever, such classification is permissible unless
it is arbitr·ary and capricious; and unless no imagined set of facts would justify the
classification. Lehnhausen v. Lake Shore Auto Parts C.o., 410 U.S. 356 (1973); Madden

v. Kentucky, 309 U.S. 83 (19:19); Allied Stores of Ohio v. Bowers, 358 U.S. 522 (1959).
Multistate businesses, by the very nature of their activities "\~"ithin a particular state,
must of necessity be treated differently than purely local businesses. The problems
involved in auditing a multistate-multinational corporation with national and
international operations arc vastly different fron1 those involved in auditing the local
grocery store. This alone disposes of the argun1ent that the compact denies Appellants
equal protection or due process of law. The differences applicable to intrastate taxpayers
as compared to interstate taxpayers are based on a reasonable classification. The reason
is that they rest on "some ground of difference having a fair and substantial relation to
the object of the legislation." (Stebbins v. Riley, 268 U.S. 137, 142 (1925))

*54 The impo1tant consideration here is that under the compact multistate taxpayers
and intrastate taxpayers retain the same substantive rights concerning state and local
taxation. Metropolitan Co. v. Brownell, 294 U.S. 580 (1935); A1nericanMotors
Insurance Co. v. Starnes, 425 U.S. 637 (1976). There is no claim here that they have not.
In sun1, as found by the three-judge cou1t belOV\', the Appellants' commerce clause, due
process clause and equal protection clause argu1nents are totally lacking in n1erit.
IV

FURTHER ANSWERING APPELLANTS' POINTS
A. Introduction
We have shown above:
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1. The rule of Virginia v. Tennessee is not dictum but is the law of this land as ruled in
New Hanipshire v. Maine. (Supra, pp. 21-22)

2. The rule of Virginia v. Tennessee applies to any and all agreements beDNeen the
several states and not just to bounda1y agreements. (Supra, pp. 27-40)
3. The rule of Virginia v. Tennessee requires that Appellants demonstrate that the
agreement tends to increase the political power of the combining states and encroaches
upon or interferes ·with the just supremacy of the United States. (Supra, pp.

20,

25)

4. Appellants have made no such sho\Ying and *55 indeed the contrary is true; the
Compact at bar does not increase the political or any other power of any or all of the
me1nber states and there is no encroachment upon or interference vvith any snpren1acy,
just or otherwise, of the United States. (Supra, pp. 3-,5, 40-46)
5. The Compact docs not in any V1r:ise interfere \vitb or impede interstate commerce and
involves local taxation only in areas left exclusively to the respective states. (Supl'a, pp.
46-50)

6. The Compact does not in any wise deny equal protection or due process to Appellants
or anyone else, nor does it burden, unreasonably or othen\r:ise, interstate con1merce.
(Supra, pp. 51-54)

The Appellants have abandoned any effort to convince this Court that any provision of
the Compact on its face requires congressional consent for its validity. They rely instead
on what they represent as facts concerning its administration. Appellants have also
abandoned any effort to show that this purported administration of the Compact
requires congressional consent because it increases the political power of the states or
because it encroaches upon federal supremacy. Rather, the Appellants contend that if
the administration of the Con1pact has son1e effect on or interference \\ith the interest of
the nation or nonmember states, it requires congressional consent and that it is up to
Congress to determine this (Appellants' Br. 12, 34, 35). Appellants then argue by
reference to matters completely without the record and by broad sweeping conclusions,
not *56 supported by any authority and contrary to fact, that the Con1pact is a regional
effo1t of the western states and that its administration interferes v.r:ith the interest of
nonmember states and the federal government (Appellants' Br. 11, 35-47).
They center this argun1ent on '~'hat they purport to be the n11es and practices of the
Commission in regard to "combined reporting" and "full appo1tionment of nonbusiness
income" (Appellants' Br. 25-28, 35-46). Since neither the Compact nor the rule8 and
practices of the Commission provide for "combined reporting" or "full apportionment of
nonbusiness income" and since the Commission has no power to fix or determine any
tax liability of any multistate taxpayer or any policy for any state, this argument is (a)
irrelevant, and (b) lacks any foundation in lavvor fact. The Commission simply docs not
have any power to affect or inte1fere v.ith the interest of the nation or nonmember
states.
Similarly, a great deal of the Appellants' Brief consists solely of argument intended to
discredit the Compact, the Commission and its '\'Orlc in the eyes of this Court. They
assert that:
"The adoption of rules or practices which conflict with the laws of the member states
appears to be a recurrent custom of the Commission." (Appellants' Br. 29)
This argun1ent, too, is (a) hTelevant and (b) lacks any foundation in lav.' or fact. lt is
irrelevant because administration of the Compact is not at issue; and it lacks any
possible factual or legal *57 foundation because the rules and practices of the
Comn1ission are not binding on any state and therefore could not conflict Vlith the law of
any state. The Commis..sion simply has no pov.•er to fix or determine the tax liability of
any inultistate taxpayer. Not surprisingly, Appellants have not cited a single case in
which the iules and practices of the Commission have been found to be violative of state
law.
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These introductory comments are intended to apprise the Court of the irrelevancy and
lack of any possible factual or legal foundation for most of Appellants' argument. In
constitutional cases, such as this, this Court has consistently rejected unsupported
assertions of fact and h:ypothetical arguments to invalidate state laws under the
Constitution of the United States. General lvfotors Corp. v. f\Tashington, 377 U.S. 436
(1964). is It should do so in the instant case.
Though the Appellants' argument is wholly irrelevant in determining the validity of the
Compact on its face, we do wish to point out, however, some serious misstatements and
arguments of Appellants.

*sB B. In arguing that the Compact requires congressional consent, the
Appellants ignore the test laid dov.'ll in Virginia v. Tennessee, supra, as
affirmed by this court in V\7harton v. Wise, supra, and New Ham.pshire v.
Maine, supra) and contrary to those ca<>es assert that all modern compacts
require congressional consent which assertion would result in an
unv.'arranted shift of power to Congress,
Appellants in substance arc ar&'11ingthat all compacts or agreements among the states
which deal v.r:ith subject matters of general interest require congressional consent
(Appellants' Br. 12, 19-20, 32-35). In the Appe11ants' viev.', it is immaterial that a
compact or agreement is purely an advisOI)' arrangement and deals solely 1~r:ith
administrative matters pertaining to a subject of direct concern only to member states
and pertaining solely to powers reserved to the member states under the Constitution of
the United States. Thus, Appe1lants argue that all interstate arrangements of the states,
hovvcver informal and advisory, require a shift of political po\ver from the states to the
Congress.
Appellants' construction of the compact clause 1vould have far-reaching effect and V.'ould
be destructive of any kind of cooperative effort by the states to produce uniforn1ity and
to prevent avoidance of just taxes by nniltistate taxpayers. This is particularly so v.·hen it
is realized that a compact or agreement within the pur\r:ie\v of the compact clause need
not be reduced to writing or constitute a formal arrangement *59 among the states
(Holnws v. Jennison, et al., supra, 39 U.S. (14 Pet.) 540 (1840)), and when it is realized,
as indicated at length in the Appellants' Brief, that Congress does not play a passive role
in giving its consent to a compact or agreement among the states. In the case at bar,
Appellants are saying that the tax administrators of the member states of the Compact
cannot confer together concerning common problems, agree on joint audits of
multistate-multinational taxpayers and issue recommendations in the form of advisory
rules and regulations vd_thout the control and consent of Congress. Thus, according to
Appellants' vie\v, each state must "go it alone" in rcsohr:ing problems of state and local
taxation of multistate businesses or they must deal 1\r:ith these problems as they arise
from time to time only after receiving congressional consent. Certainly, this could not be
the intent of the constitutional restraint on compacts.
Twenty-four states under the auspices of the Commission have entered into reciprocal
exchange agreements for the exchange of information concerning taxpayers. 19 lJnder
the Appellants' view of the compact clause, this agreen1ent standing alone would require
congressional consent. If several states should agree that they would conduct
cooperative Goint) audits of selected multisla\e taxpayers, Appellants would require that
such agreement be given congressional approval and that Congress could prescribe the
*60 rules or guidelines for such audits. On March 8, 1977, the Executive Officer of the
Franchise Tax Board of the State of California, Mr. Martin Huff, and the Director of the
Oregon Department of Revenue, Mr. John Lobdell, entered into just such an agreen1ent.
Since both California and Oregon follow the unitary concept and \'l'orld\v:ide
combination in imposing taxes on or n1easured by net income, Appellants ario.'1.lc that
Congress could prevent them from doing so in reference to any joint audit pursuant to
such an agreement, although each state individually could do so. This is of course what
Appellants are arguing in regard to the joint audit program of the Commission.
Under Appellants' reasoning, the National Association of Tax Administrators could not
function \v:ithout congressional consent. This organization has a permanent staff. It is
financed hy the member states; and from time to time recomn1ends that the states take
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particular actions in regard to any subject of general concern involving state and local
taxation. A committee of this organization proposed uniform regulations for the
Uniform Divi<>ion of Income for Tax Purposes Act. At the Forty-Fou1th and Forty-Fifth
Annual Meeting of the National Association of TaxAd1ninistrators, the status of the
United States-United Kingdon1 Income Tax Treaty and congressional foreign source
incotne proposals were discussed and 'vcre a subject 1natter of resolutions by that body
at those meetings, These resolutions oppose the proposed treaty limitations on state
taxing power. Under Appellants' reasoning, any such concerted *61 action by state tax
administrators would be characterized as interference with foreign commerce and
therefore invalid because it has not been recommended by an interstate agency'\'hich
has received the consent of Congress.
In the tax field alone, there are numerous organizations of the states w·hich deal with the
same subject matters that are dealt 'dth by the Commission. These organizations
discuss common interstate taxation problems and propose rules and regulations or
legislative action for their solution, They have at least as great 01· greater potential
impact on federal policies or the interest of nonmember states as docs the Comn1ission.
Yet, their constitutional validity has never been challenged.
The uu-warranted and far-reaching effect of Appellants' construction of the Compact
Clause lends validity to the test of Virginia v, Tennessee, supra, and the recent
affirmance of that test in New Hampshire v. Maine, supra, to resolve the question of
when coni..,'Tcssional consent is require for any agreement or compact among the states.

C. Appellants erroneously contend that the Compact is a regional effort
which interferes with the national interest and the interests of nonmember
states. (Appellants' Br. 35-47).
Assu1ning, arguendo, that this Court were to abandon the Virginia v. Tennessee, supra,
test and require congressional consent for con1pacts v,rhich, *62 in the Appellants'
·words, "inte1fere" '~th the national interest or t11e sovereignty (i.e. tax policies) of
nonmember states, it is clear that the Compact does not so "interfere."
Appellants argue that the Compact inte1feres ·with the conduct of foreign affairs
(Appellants' Br. 32-42) because "combined reporting" Vl'hich is utilized for the purposes
of state taxation by some states is not utilized by the federal government for federal
income tax purposes. Since no provision of the Compact requires "combined reporting,"
this argument of Appellant lacks any factual or legal foundation.
Next, Appellants argue that the Compact has a serious impact on interstate commerce'
(Appellants' Br. 42-44) because "combined reporting" ("unitary business") and the
apportionment of non-business incon1e may result in nniltiple taxation and in increased
costs of compliance. Since the Compact does not require combined reporting and since
Article IV of the ~mpact specifically provides for the allocation of nonbusiness income,
this argument of Appellants likevvise lacks legal or factual foundation.
Appellants then argue that the Compact interferes v-'1'.th the sovereignty and revenue
policies of the nonmember states (Appellants' Br. 45-47) because "combined repo1iing"
and the apportionment of nonbusiness income deprives nonn1ember states of their
ability to offer tax incentives to selected businesses. Since Article IV of the Compact
specifically provides for the allocation of nonbusiness income and the Compact does not
require combined reporting, this *63 argument also lacks any legal or factual
foundation,
The foregoing illustrates the complete fallacy of the Appellants' argument that the
Con1pact interferes with the national interest or the interest of the nonmember states.
The most serious defect in Appellants' argument is the gap behveen what the Con1pact
provides for in accordance with its terms and what the Appellants attribute to the
Con1pact. The only provision of the Compact which has any bearing on Appellants'
argument is Article N vvhich contains the Uniform Division of Income for Tax Purposes
Act. Where any state adopts this Act, whether or not a member of the Compact, its
adoption would have no effect on foreign affairs and no adverse impact on interstate
commerce or the tax policies of nonmen1ber states 'vhich Appellants erroneously
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attribute to the Compact. Therefore, it is not the Compact itself which is the subject
matter of Appellants' complaints, hut rather, UDITPA
Though vvholly irrelevant, we will now turn to a more detailed analysis of the specific
clements of the Appellants' argument.

1. Appellants' assertion that the Compact is a regional effort of the western
states '"rhich conflicts with the interests of nomne1nber states is not in
accordance with the history of the Compact.
The Appellants assert that the Compact is a regional effort of the western states 'vhich
adversely affects the interests of nonmember states. This argument is contrary to the
history of the Compact and ignores the fact that a majority of the states arc *64 either
regular or associate members of the Con1pact. In addition to its regular members, the
Compact has thirteen associate men1bers consisting of the states of Alabama, Arizona,
Georgia, Louisiana, Maryland, Massachusetts, Minnesota, New Jersey, Ohio, Oklahoma,
Pennsylvania, Tennessee and West Virginia. 20
An examination of the history of the Compact reveals that it Vl'as and is an effort by all
the states to produce greater uniformity, certainty and equity and case of compliance
burdens in state and local taxation of multistate taxpayers. ~ 1
This Court should thus reject the Appellants' assertion that the Compact is a regional
effort of some tax administrators which has a detrimental impact on nonmember states.
All of the states participated in its formation and agree with its fundamental pillposcs of
achieving greater uniformity, certainty, ease of compliance and equity in state and local
taxation ofmultistate businesses. There is absolutely no provision of the Compact that
has a regional bias. Once the constitutionality of the Compact is firmly established by
this Court, it i<; anticipated that nlany nonmember states will become members. It is to
their interest and the interest of the Nation for them to do so.
*65 2. The Appellants erroneously argue that the Commission has issued
invalid regulations calling for full apportionment of nonbusiness income of
multistatc-rnultinational taxpayers, contrary to state law and traditional

practices. (Appellants' Br. 13, 26-27, 46,48)
\Nhile not material in determining the validity of the Con1pact on its face and the need
for congressional consent, Appellants place in issue the validity of the Con1mission
regulations pertaining to the Uniform Division of Income for Tax Purposes Act (Article
IV of the Compact) and contend that these regulations are not in accordance with law
and alter traditional patterns of taxing income fron1 intangible properties by the state of
commercial domicile (Appellants' Br. 13, 26-27, 46).
The Appellants' argument that the Commission regulations require full apportionment
of nonbusiness income is defective for at least four reasons: (1) it is totally irrelevant and
immaterial; (2) if the regulations are invalid and are adopted hy any state, the
Appellants and other nlultistate taxpayers have adequate remedies under state lav.' to
Prevent the application of these regulations to them; (3) the regulations do not provide
for apportionn1ent of nonbusiness incon1e; and (4) traditional p1·acticc has not been to
assign all income from intangibles to the con1mercial domicile of the taxpayer.
Appellants' assertion that all income fron1 intangible properties bas traditionally been
allocated to the commercial domicile for state income tax *66 purposes (Appellants' Br.
26) is refuted by the "Willis Repo1t." Volume 1 of that Report, 22 pages 197-232, deals
·with the problem of specific a11ocation of income and deductions therefrom by state
practices at the time of the Report. The report noted on page '198:
"On the basis of the n1ethods ·which they used to determine v.'hat income is specifically
allocable, the States may be divided into three groups: (a) those v.'hich rely solely on an
itcrnization of the particular types of income to be specifically allocated; (b) those \\'hich
distinguish beh\•een business income and nonbusiness income; and (e) those v.'hich
distinguish between unitary business income and other income.":<::\
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Tn an Indiana survey,"-~ in answer to the question, "Does your state (ever) include
dividends in the apportionment base?" 31 states answered "yes."
Interestingly, the Willis Report indicates:
"***it should be noted that Ne\\TYork also distinguishes behl'een 'business incon1e' and

'investment income.' However, in Nev.' York 'investment income' is not specifically
allocated but is apportioned by a forn1111a based upon the amount of investn1ent capital
employed in that *67 State." (Vol 1 of the "Willis Report," 88th Cong., 2nd Sess., HR
1480 (1964), p. 199):.!5
Appellants further erroneously conclude that the Commission regulations do not
provide for the apportionment of nonbusiness inco1ne, 26
*68 Nor is there merit to the Appellants' wholly irrelevant argument that the
Commission's UDITPA regulations are invalid (Appellants' Br. 27, 48). In so arguing,
the Appellants have not directed the Court's attention to any provision of UDITPA or
any pruvhlion in the regulations or to any case authority interpreting UDITPA. 2 7
From the foregoing, it is clear that Appellants' efforts to raise a congressional consent
issue concerning the Commission's rc,!,'lllations implementing UDITPA lacks support in
fact. Fu1ihcrmorc, if the rq.,'lllations in fact provided for full apportionment of
nonbusiness income contrary to UDITPA and changed the traditional rule of assigning
income from intangibles to the commercial domicile, this docs not invalidate the
Compact.
~·69 3, The Appellants erroneously argue that the Co1nrnission has adopted
rules and practices for combined reporting (Appellants' Br. 12, 25-26) and
that this interleres with the national interest in the conduct of foreign
affairs (Appellants' Br. 35-42 and the sovereignty and revenue policies of
nonn1ernber states (Appellants' Br. 45).

The Appellants advance the argument that the Connnission has adopted rules and
practices on worldwide combination which are contrary to international practice, United
States treaty commitments, and federal principles, and have provoked complaints fron1
many of our treaty partners (Appellants' Br. 12-13) and thus interferes with foreign
affairs (Appellants' Br. 32-35). Since the Commission has no power to fix or determine
the tax liability of any taxpayer for any state on any basis whatsoever; since the
Commission has adopted no combined reporting rules and has no uniform practice in
regard to combined reporting (either domestic or,vorldVl>ide); and since there is no
international practice or estahlished federal policy concerning '"orldwide con1bination
for state tax purposes, the Appellants' argument concerning the Compact's alleged
interference '\'ith national or international affairs is in error.
No treaty Vl'hich has been ratified by the Senate forbids any state from determining the
income of a multinational corporation by application of '\'Orldwide combination
principles. Thus, there is no conflict between federal treaties and worldVl'ide
con1bination. *70 If there were, the treaty provisions would control. The only
regulations issued by the Commission are those pertaining to the division of income
under A1iicle lV of the Compact (UDITPA) which do not provide for "combined
reporting." zs *71 In reference to combined reporting these regulations only provide:
"If a pa1iicular trade or business is carried on by a taxpayer and one or more affiliated
corporations, nothing in Article IV or in these regulations shall preclude the use of a
'combined report' whereby the entire business income of such trade or business is
apportioned in accordance with Article IV.9. to Article IV.17." 2 9
Neither has the Con1mission adopted any particular practice in regard to combined
reporting. In conducting joint audits for member states, the Commission auditors audit
in accordance with the guidelines given to them by the tax officials of the n1en1bcr states.
If a member state requests that an audit be prepared in accordance with the combined
n1ethod of reporting (either domestic or world-v.'ide), this method is employed by the
Commission auditors for that state. On the other hand, if a member state requests that
the Con1mission auditors furnish it inforn1ation on the basis of separate accounting or
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the unitary concept without con1bined reporting, the Commission auditors follow such
guidelines. 3°
If administration of the Compact were at issue (which it is not), it is thus clear that
administration *72 of the Con1pact by the Commission in regard to "combined
reporting'' does not interfere \vi.th the national interest in foreign affairs or the sovereign
and revenue policies of nonmember states.

4. Though totally irrelevant, Appellants erroneously argue that "combined
reporting" is not a valid workable concept for the division of income.
Appellants spend considerable effort in their brief to convince this Court that combined
reporting is a bad and un1vorkablc concept (Appellants' Br. 36-37, 41-43, 45). 31 But, this
Court has already overruled such a contention in regard to the unitary concept. Butler
Bros. v. 111cColgan, supra, 315 U.S. ,501 (1941). Combined reporting is simply the
application of the unitary concept to determine the income tax liability of a taA'"Payer
whose business operations arc so integrated with affiliated corporations that both the
taxpayer and affiliated corporations have to be treated as an economic unit for division
of income tax purposes. This application of the unitary concept is directed to the
problem noted *73 by this Court in Unde1wood Typewriter Co. v. Chamberlain, 254
U.S. 133 (1920);
"n1c profits of the corporation v"ere largely earned by a scr:ies of transactions beginning
with manufacture in Connecticut and ending v.rith sales in another state*** The
legislature, in attempting to put upon this business its fair share of the burden of
taxation, was faced with the impossibility of allocating specifically the profits earned by
the processes conducted in its borders." (254 U.S. 120, 121)32
But whether or not co1nbincd reporting is good or bad is totally iITelevant. ~:l~:l The fact
that the Con1misSion staffbclievcs it to be a valid and workable conce1Jt for the
attribution of income and some member states have adopted combined reporting as a
matter of state policy has nothing to do with the validity of the Compact. If the states
insist on its use and the federal government believes that it conflicts v.rith federal policy,
the felleraJ government has ample power to deal Vlrith this question.

*74 D. The Appellants' argument that the Compact has a serious llnpact on
and burdens interstate commerce (AppeUants' Br. 42-44, 48) and interferes
with the sovereignty and revenue policies of the nonmember states
(Appellants' Br. 45-47) erroneously attributes nonuniformity to the
Compact and constitutes a rehash of Appellant.<;:' erroneous arguments
concerning "combined reporting" and "full apportionment of nonbusiness
income."
ln arguing that the Compact has a scr:ious impact on or burdens interstate con1merce
(Appellants' Br. 42-45, 48), Appellants assert that the unitary concept and the
apportionment of nonbusiness income subjects interstate businesses to burdensome
multiple taxation and interferes with the national interest in promoting low-cost
efficient interstate bu.<>iness.
This argun1ent of Appellants is replete with many invalid assumptions. A'> heretofore
indicated the Compact has nothing to do Vlrith the subject matter of con1bined reporting
(See supra, p. 62) and the Con1mission has issued no n1les and has adopted no uniform
practice concerning combined reporting (See supra, pp. 69-72). Furthermore, as
heretofore indicated, Article IV of the Compact (UDJTPA) specifically provides for the
a1location of nonbusiness income as do the rules and regulations of the Commission
(See supra, p. 67), Since the only provision of the Compact that has anything *75 to do
virith this argument of Appellant is the language ofUDITPA (Article IV of the Compact),
unless the adoption of the uniform UDITPA language by the states (members and
nonme1nbers of the Compact) interleres with the national interest in pron1oting
interstate comn1erce, there is absolutely no validity to or factual or legal support for
Appellants' commerce clause argument. Obviously, the adoption of uniform legislation
promotes rather than interferes v,rith interstate co1nmcrce.
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The fact that the Compact has achieved significant uniformity in the field of state and
local taxation of multistate bu_<>inesses and thus promotes interstate commerce is also
borne out by the Indiana survey. This survey, appended as Supplement A to this brief,
shows startling results. This survey was conducted to detennine what progress the states
have made in the last ten years (the life of the Compact) toward uniformity and state
taxation ofmultistatc businesses. VVhile it cannot be ascertained what role the Compact
standing alone played in this progress toward uniformity, the Corn pact undoubtedly had
a significant role. In light of these results and the uniformity inherent in the Compact
itse1f, Appellants' assertion that the Compact and Con1mission produce confusion,
inefficiency, inconsistent tax detern1ination and multip1e taxation (Appellants' Br. 1314) is totally unfounded. 2A
*76 It is therefore respectfully submitted that the Compact promotes the national
interest under the commerce clause and does not interfere vvith or burden interstate
commerce.
Neither does the adoption of uniform legislation in the Compact interfere v.rith the
sovereignty and revenue policies of nonmember states. No provision of the Compact or
action of the Commission precludes other states from adopting any revenue po1icies
consistent '\Vith their u\vn la'\\'S a.nd constitutional guidelines. :-J5
E. The Appellees' Response to MiscellaneolL" Arguments and Misstatements
of the Appellants.
We have heretofore dealt with the major themes of the Appellants' argun1ent indicating
v.-hy, in our opinion, they have nothing to do with the validity of the Compact on its face
and generally ·with the operations of the Campa.ct by the Commission. Furthermore, we
have pointe.d out some of the misstatements, erroneous conclusions and conjectures on
"\vhich these major themes are based. By a few examples, "\Ve wish to further demonstrate
here the conclusionary, conjectural and erroneous nature of the Appellants argument.
The Appellants depict the Commission as an *77 independent commission or body
(Appellants' Br. 12-12, 14, 20, 30, 32, 34). Appellants never explain what they mean by
"independent." The Commission is simply composed of the tax administrators of the
1nember states and docs not operate independently of those states. The Commission
confers no po~1 er upon them. Any power they exercise as a result of participation in the
deliberations and recommendations of the Commission is the power they derive as
being the tax administrators of their respective states. It is highly nlisleading for the
Appellants to attribute a.ny independent power to the Commission or to refer to it as an
independent body when that is squarely in conflict with the Compact. The Commission,
in order to accomplish anything, is complete1y dependent upon subsequent action by
the states, It is individual state action and not the Compact or Commission, ·which is the
subject matter of Appellants' complaints.
On pages 28 and 30 of their Brief, the AppeUants infer that the Commission has a large
staff to earl}' out its work "~rith more staff and greater puwers than nJany of the
commissions subjected to congressional review." The Commission staff at the thne this
litigation started consisted of an e.xecutive director, clerical staff in the Boulder office
and three auditors. Tt has since added six auditors (three of those in the last six months)
and one attorney. There is absolutely no support in the Appellants' Brief or record in
this cause that such staff is larger than or that the Con1mission has greater po,\'ers than
*78 many of the commissions subjected to congressional revie~'.
Contra1y to Appellants' assertions throughout their Brief, the staff personne1 are not the
Compact nor its Commission. They do not establish the advisory policies or
recommendations of the Con1mission. It is thus error for the Appellants to refer to
statements of the staff as representing the policy of the (',on1mission or that they have
anything to do v·rith Compact. For example, the Commission staffs statements referred
to on page 25 of Appellants' Brief, footnote 40, do not constitute a policy of the
Commission or a statement of its practices.
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Further, the Appellants in their Brief take staff statements out of conteAi and cite them
in support of statements in the Brief v.'hich they do not support For example, Appellants
assert:

"But the Commission has adopted rules and practices calling for full
appo1iio111nent of the non-business income of multistate and multinational
taxpayers,"
and cite in support thereof the statement of the Executive Director of the Commission
pertaining to full apportionn1cnt on page 47 of the Commission's Seventh Annual
Report (1974) (Appellants' Br. 27), The quoted statc1ncnt is from a paper entit1ed,
~Attribution of Corporate Income Among Different JurL<;dictions for Tax Purposes"
vvhich did not discuss the rules or practices of the Con1mission.

*79 As a further example, Appellants misrepresent the facts by asserting that
Commission representatives have indicated that the Commission's UDITPA regulations
are inconsistent v.ith UDITPA (Appellants' Br. 48). In support of this statement, they
cite the law review article written by the Commission's general counsel entitled,
"Taxation of Income from Intangibles to Multistate-Multinational Corporations," 29
Vand. L. Rev. 401 (1976). The Commission's general counsel did not discuss the validity
of these regulations in that article.
In other portions of the Appellants' Brief, the Appellants refer to matters that have
nothing to do with the Compact, its operations or its staff. For example, on pages 37-38
and 40-41 of the Appellants' Brief, Appellants discuss the "permanent establishment"
jurisdictional test v.'hich they e11.'oncously commingle and confuse with the "arms
length" standard of Section 482 of the Internal Revenue Code.
The "permanent establishment" jurisdictional standard has absolutely nothing to do
"ith the Compact or any acthity whatsoever of the Comn1ission or its staff. The
Compact does not contain any jurisdictional standards for imposition of any state or
local taxes.
The deceptive nature of the Appellants' argument is illustrated by the Appellants'
reference on page 40 of their brief to the Report of the Task *So Force on Foreign
Source Income of the House Committee on Ways and Means. They there infer that the
report discusses the Compact in conjunction \\ith the unitary business concept. That
report does not tie tlle Compact to the unitary concept and only nlentions the Compact
in passing.
It would serve little purpose here to analyze further the lack of logic or suppo1t for the
"argument" contained in the Appellants' Brief. This argwncnt is full of misstaten1ents
and conjecture which have nothing to do '"ith the validity of the Compact on its face or
its administration. lt should be ignored by this Court in resolving the questions at issue.

VI
CONCLUSION

The Appellants in their Amended Con1plaint (A. 2-10) ask that the Compact be declared
invalid on its face and that its Comn1ission be disbanded because they erroneously
assert (1) the Con1pact is invalid without congressional consent; and (2) the Compact
contravenes comn1erce clause limitations and denies Appellants Fourteenth
Amendment and Fourth An1endment guarantees under the Constitution of the United
States. Since the compact legislation of the member states is presumed to be
constitutional, and since the Compact contains a severability clause, the Appellants have
the burden to demonstrate to this Court what provisions, if any, of the Compact
contravene these constitutional lini.itations.
The three-judge court bclov.Tcarefully analyzed *81 the issues raised in the Amended
Complaint and held the Compact valid i.n all respects. (,Jnr. St. App. A, ta-21)
The basic issues raised by Appellants on appeal are (1) 'vhethcr the Virginia v.
Tennessee test correctly sets forth the standard for determining when congrc..ssional
consent is required for any compact or agreement among the states; and (2) \vhcther the
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Compact is valid under this test. Appellants would limit the application of the Virginia
v. Tennessee test to boundary agreements or dicta (Appellants' Br. 12) and assert that it
bas no application to what they term "modern complex compacts" (Appellants' Br. 34).
In regard to their argument that the Virginia v. Tennessee test is limited to boundary
disputes or is dicta, decisions of this Cou1t and other courts, as well as congressional
consideration, have never so limited it_<; application. lt is thus apparent that the Virginia
v. Tennessee test has been given much wider application than that contended for by
Appellants. This is not surprising inasmuch a_<; the Virginia v. Tennessee test involves a
fundamental and timeless understanding of the proper relationship behveen the Nation
and the states. It '"'as evolved to reconcile the powers delegated to the federal
government under the Constitution of the United States with the pO\\'ers reserved to the
states under that document. It has stood the test of time and to our knowledge has been
consistently applied in all the *82 congressional consent compact cases and otherwise.
Appellants have set forth no reasons in their brief \\'hy this Court should now abandon
that test.
Wherefore, it is respectfully submitted that this Court affirm the judgment of the threejudge district court belovv.

*83 SUPPLEMENT A

RESULTS OF A SURVEY ON THE UNIFORMI'IY OF STATE LAWS BY TiiE
STATE OF INDIANA

(February 15, 1977)
Summary

A questionnaire on the degree of uniformity of tax law an1ong the states \vas sent in
October i976 to all fifty states and the District of Columbia. A one hundred per cent
response rate was achieved, although not until nearly three months after the original
request for information--cmrning a slight delay in the original timetable for compilation
of the results. The data presented here is based on representations ina de by the states in
response to the questionnaire itself as \\'ell as to follow-up telephone conversations.
The results of the sunrey ·were very encouraging. We believe that on the basis of the
information assembled it is reasonable to conclude that the present degree of
uniformity, \Vith respect to sales, use, and corporate income (or franchise) taxes, is
considerable. Furthermore, it does appear that there has been a substantial increase in
uniforn1ity over the last decade.
All states '\Vith corporate income taxes, for example, now use some sort of mathematical
formu]a to determine what corporate income is to be attributed where. Most but not all
states also did so ten years ago. But twice as many states (25) as ten years ago now have
adopted the Uniform Division of Income *84 for Tax Purposes Act (UDITPA) without
significant modification or revision. More importantly, only six of those states ·with
corporate income taxes no\v employ an apportionn1ent formula not substantially similar
to an equally-'\'i'eighted three factor formula. In other words, 39 of 45 states use an
equally-weighted three factor formula--indeed persuasive evidence of uniforn1ity among
the states. And two other states have tax laws substantially in accord with UDITPA,
except that one has eliminated the sales factor while the other gives it double ·weight.
Perhaps of even greater significance, however, is the evidence that considerable
uniformity now exists \\1th respect to the interpretation of tax laws. The results of this
sun,ey indicate that eighteen states now use regulations interpreting UDITPA which
substantially conform •vith those proposed hythe Multistate Tax Commission.
Most of our other findings corroborate this conclusion of substantial and increased
uniformity among the state.":

Corporate inconle (or franchise) taxes

https ://a.next. westlaw.com/Document/I2 74c 7 8 5a6be 711d885ece84ba9 8e4 7 deNiew/Full T ...

5/19/2015

UNITED STATES STEEL CORPORATION, et al., on behalf of themselves and all pe...

Page 33 of 40

Most states (38) distinguish between incon1e subject to allocation and income subject to
apportionment; most of those states (28) employ a "business/non-business" criterion to
make that distinction.
Most states (31) nov·<' include dividends in the apportionment base under some
circun1stances.
Most states (31) consider the unitary corporate business in determining the income
base, at least in some situations.
*85 Thirty-eight states admit to sharing income tax information with other states or

organizations.
Most states (36) use federal taxable income in determining the tax base; only 20 did so
ten years ago.
Forty-two states allov,'the federal asset depreciation range, while only 29 did so ten
years ago.
Fifteen states assign audits to an outside organization or participate in cooperative
audits (all are full voting members of the Multi.state Tax Commission); no states did so
ten years ago.
Sixteen states nuwrequire corporations to account for all out-of-state sales, property,
and pa}rroll on a state-by-state basis, either by return or audit-- more than double the
nrunbcr that did .so ten years ago.

Sales and use taxes
Most states (42) allow cTedit against use tax liability on purchases other than vehicles
for sales tax due and paid in other states; only 32 states did so ten years ago.
Thirty-five states accept the Uniform Sales and Use Tax Exemption Certificate
sponsored by the Multistate Tax Commission. No such certificate existed ten years ago.
Twenty-three states recognize and comply \Vith the Uniforn1 Sales and Use Tax
Jurisdictional standard of the Multistate Tax Commission. No such standard existed ten
years ago.
Twenty-eight states furnish information to *86 otherd states regarding out-of-state
purchaser.s who claim exemption from sales tax in those states.
The questions and the compiled inforn1ation follow. The answers to open-ended
questions have not been compiled because of major differences among the states in the
quality of responses.
1(A). Does your state use a mathe1natical formula to determine \\'hat income of a
corporate business is to be attributed to your .state for tax purposes?
YES: 45 NO: o N/A: 6
1(B). Had it done so 10 years ago?
YES: 35 NO:

2

N/ A: 13

2(A). Has your state enacted UDITPA (l'he Uniform Division of Income for Tax
Purposes Act) without significant modification or revision?
YES: 25 NO: 20 N/A: 6
2(B). Ifad it done so 10 years ago?
YES: 12 NO: 26 N/A: 13
3(A). Has your state adopted regulations :interpreting UDITPA which substantially
conform vvitb those proposed by the Multistate Tax Commission (first proposed
September 1971, revised February 1973)?
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YES: 18 NO: 8 N/A: 25
3(B). If so, ·when did your state adopt these regulations? C:First proposed September
1971, revised February 1973)
4(A). If your state has not enacted UDITPA, is its apportionment formula substantially
similar *87tu a formula

emplo~·)'ing

the equally-weighted factors of sales, property, and

payroll?
YES: 14 NO: 6 N/A: 31

4(C). When did your state adopt this formula?
*88TABLE I
State

1A

1B

2A

2B
1

3A
1

3B

4A

4C

..Nf!b;;un.<.L..... .

YES

YES

YRS

NO

YES

1974

N/A

N/A

.~.w.\~.?. ...... .

YES

YES

YES

YES

YES

1972

N/A

N/A

..f.0.'?,Q!JJ!,._ ............. ,, ... YES

YES

NO

NO

N/A

N/A

YES' 1954

..Ar.J!:JtQ~!'!..~...

YES

YES

YES

YES

YES

1974 N/A

N/A

..G.1-!HfQITI~.!L ....

YES

YES

YES

YES

YES

1972 N/ A

N/ A
N/A

..C9J.RX.\1.9:9....

YES

YES

YES

NO

YES

19763 N/A

..G.RX!!!~.<:J.k::iJL ..

YES

YES

NO

NO

N/A

N/A

YES4 1967

.PfJ~~~:!!.~~......

YES

YES

NO

NO

N/A

N/A

YES5 1958

J:~lgx.~9.!!,

YES

N/A 6 NO

N/A 6 N/A

N/A

N07

1971

..QJ;'..Qifil~... .

YES

YES

NO

NO

N/A

N/A

YES 8 1968

..H.a1~~.i.i....

YES

YES

YES

NO

NO

N/A

N/A

N/A

.l9i!fWL ..... .

YES

YES

YES

YES

YES

1973

N/ A

N/ A

J~En2.i.§ ... .

YES

N/A9 YES

N/A9 NO

N/A

N/A

N/A

.J.n.c,·U\\.9.i!. ..... .

YES

YES

YES

YES

1972 N/ A

N/ A

N/A

_JQl~~!l. ..

..K~!t:tJJ.£1-"Y... .

YES

YES

YES

NO

NO

N/A

YES

YES

YES

YES

YES m N/A

YES

YES

YES 11 YES

YES

NO

NO

N/A

N/Al4 YES

1976

N/A

YRS

..l-.v.9.t~j~.9.~....

YES

.,-M;]:).jg~....

YES

1

'"

N/A 14 YES

NO

1934

N/A

N/A

1971

N/A

N/A

N/A

YES 1:> 1948
N/A
1

..¥.!PY.hu;i,~t..

YES

YES

NO

NO

N/A

N/A

YES ~

..1\f!!.§~!!£1H!§.~tt§......

YES

YES

NO

NO

N/A

N/A

NO

1975

N/A

N/A

1939

.Mi.<!J.ig•n ....................... N/A"

N/A" N/A'7 N/A

N/A

N/A

..M!.!Pl.t§gJfL..

YES

YES

NO

NO

N/A

N/A YEs 1s 1939

..M.~.~.§f:~-~.!PPJ.....

YES

YES

NO

NO

N/A

N/A

YES 1 9 1954

..Mt~.§9.!!-I~ ...

YES

YES

YES

NO

YES

1975

N/A

N/A

..M9.P.lo;i,n!!....

YES

YES

YES

N0 20 YES

1976 N/A

N/A

..N.v.Rx.;;u~J.\ft... .

YES

N/A" YES

N/A

YES

1974 N/A

N/A

N/A

N/A

N/A

N/A

..l:!.<'.md.a ··························· N/A" N/A

..N.t:)Y)J\l,m.P..:?.h.tn~.---·
..N.~~'-..J.~I.'?.~Y:....

YES

N/A N/A
N/A 2 3 N0,,4 N/A

N/A

N/A

YES'4 1969

YES

YES

NO

NO

N/A

N/A

YES.'" 1946

New11exico

YES

NO

YES

N0' 6 YES

1973

N/A

..N.~w..Yqr.k

YES

YES

NO

NO

N/A

J~9.l;t.!f..C?J.9J.i!!iL ...

YES

YES

YES

N0'7 YES'e N/A

..N.9.I!=.µ__ p~)SQ~~- .. -.

YES

YES

YES

YES

..94~.s:!...
..0~4.~.P..9.JII.~...

YES

N/A':'.9 NQ 2 9 N/A':'.9 N/A

N/A

YES 2 9 1971 2 9

YES

NO

NO

NO

N/A

N/A

YES3° 1941

..Qn~g~n:i....

YES

YES

YES

YES

YES

1971

N/A

N/A

YES

N/A

NO

1975

N/A

N/A

1972 N/A

N/A

N/A
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.,f.~P.P.0:~.X.<.':9.~~····

..M.9.4.~--~*J.<!P.g... ,..
..$.2Mt4..Ge!£HY.~.....

YES
YES

YES
YES

YES31 N032

YES

YES

YES35 YES

NQ34

NO

N/A

N/A N/A N/A
N/A YES34 1947

NO

N/A N/A

NQ33

N/A

..S..9.ntt. P.!115.Q!~ .............. N/A''' N/A N/A N/A N/A N/A N/A N/A
YES

.'.))';P,P.!':!?!?.~!1., ....

YES

.'..fi::x.ai?...
............. N/A·" N/A
..Y!~.~...... ...... ,.. ,.,.,., ..,... YES YES
YES YES
..Y!1rxns:inL ..

YES3i

NO

N/A N/A
YES

NQ40

NO

NO

N0·'8

N/A N/A

N/A

N/A
YES

N/A N/A

N/A

1972

N/A

N/A

N/A

YES~ 1

1966

YES YES
N/A43 N/A

YES·P-YES

N/A
NO

N/A N/A

N/A

..W..i;.~t..Yj.rgjJtii!....

YES

N/A44

NQ~5

..W..i.§~9.D.§i.Q......

YES

YES

NO

..W.J'.9.IB~.JJK ..

N/A

N/A

N/A N/A

.Yirgjni.I! ......
.W.~.~J?J1;u,.Q.Q

·················

N/A
NO

N/A N/A
N/A N/A

N/A
N/A

N/A

N/A NQ{5 1967
N/A NO 1971

N/A

N/A N/A

NQ46

N/A

*92 6(A). Does your state distinguish between income subject to apportionment by
formula and income subject to appo1tionmcnt by allocation in determining where
corporate income is to be attributed for tax purposes?

YES> 38 NOo 7 N/A> 6
(B). If so, what is the basis for the distinction, i.e., ·what aTe the criteria for determining

*93 '~'hether incon1e is allocable or apportionable?
Prin1arily a business/non-business distinction (B/NB): 28

Primarily a criterion other than business/non-business:

N/A>

10

13

7(A). Does your state (ever) include dividends in the apportionment base?
YES: 31 NO: 14 N/A: 6

8(A). Are there any situations in which your state goes beyond the corporate shell to
consider the unitary corporate business in determining the income tax base? (That is,
arc there any situations in which your state takes into consideration activities of related
corporations in determining the income tax of a corporate taxpayer?)
YES: 31 NO: 14 N/A: 6

9(A). Do you (ever) require corporations to account for all out-of-state sales, property,
and payroll on a state-by-state basis (either by return or during audits)?
YES: 16 NO: 29 N/A: 6
(B). Did you do so ten years ago?

YES: 7 NO: 31 N/A: 13

*94TABLEII

6A 6B
YES
B/NB
..A1;;i..l?.\l.m.<.>. .. ..................
YES B/NB
..Ali'!-.§1~.?. ...
State

YES OTHER

..Ar.t~.Q.1:1.;;i......

.Ar.k\U~§if.!'.\ ....................... YES B/NB
..Gl'!J.ifg:i:.nii!..... ............... YES B/NB
•.C:.91QJ.\'lct9••.••.
.......... YES B/NB'

..G9.ff1l~.~t~~Mt.

.. YES B/NB

YES

SA

NO
YES

YES

NO
NO

YES

YES 1

9B
NO
YES NO
NO NO
9A

NO

YES NO

YES

YES

YES

YES3 YES

YES

NO

YES

NO

NO

NO

OTHER NO

NO

NO

NO

NO

YES

NO

NO

.

YES

7A
YES

Dela,1x11re
..Pj_§tt]~.t.!?.f..(g)µm1?.~f.l.. YES B/NB
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..F\9ri!;\~ ......................... NO N/A
YES OTHER
..Q~.Q;i:g:j;;i.,,. ..

NO

YES

NO

YES

N/A'
YES YES

NO

NO

NO

NO

B/NB

YES

YES

NO

NO

B/NB
B/NB

YES

NO'>

NO N/A 6
YES YES

YES B/NB

..H.~~11:P.......

J.9.@.Q .......................,. ...... YES
JIJ.i_n_g_i_\'L ..
.... YES
.JXt\li.\ll.W-....
....... YES
J.QW\1-..... ........................ YES

B/NB
B/NB
YES
..~J!,!),:;1,§ ... ... . ..............
YES B/NB
J\~:i.~W.~)0;., ... ..........
.I&Mi.~ii!-.ll.~ ...

YES OTHER

..MJ.\::h\g?,.\1,., ...

N/A N/A

YES YES

NO

YES YES YES' NO
YES YES YES YES
NO

YES

YES YES

NO

YES

NO

NO

YES YES NO N/A 8
..Mi!-.i:Q~----· " ................ YES B/NB
YES OTHER9 YES NO
YES YES
..Mi!-.IYJ.9'R.9....
NO
N/A
YES
YES
NO NO
..¥.iJ..~~a.c.hJ1..;;.~Jt1?... .......
N/A N/A N/A N/A
YES NO NO

..M;.i.!lP.~$.9.\f.L .. .... ..... YES B/NB
..Mt~-~i:"!.~JP.DJ .. ......... YES B/NB
..Mt~.~.9.JJ..d ....... .... ...... YES B/NB
..MQlll'!g~L... .. .. ., .. ,.... YES B/NB

YES

........ YES B/NB

.,~g.P,I?,~Js~....

N/AN/A
..N.c;,w..H.~WP.§~h:~... ..... NO N/A
..N.~~~..J.~.r.-?gY..... .. .... NO N/A
..N~w..M!d.\i.QR.... ............ YES B/NB

..N.c;,~:~~A,.,...

..N~W.Y.QJ.:l.\

········

...................... NO N/A

.b1"2l1h..9IQH!?:i!.
..N.9.I1h..P..Q1iQ!~....

YES B/NB
.....

..Qhi.9....

..Qfk1J1.gm~L.

NO

YES

YES

YES

NO NO
YES NO

YES

YES

YES YES

YES

YES

NO

N/A N/A N/A N/A
YES No11 YES N/A12
YES

NO

NO

YES YES

YES

NO

YES

YES

NO

NO

YES

YES
YES

NO NO
YES NO

YES

NO

N/A 1:3

YES
YES B/NB
YES OTHER NO
YES OTHER NO

..Q.r;i;gQV.... ................... YES B/NB
..P.S:r1I1.~.Yh:~.P.t~ ... .,.. ,,. YES B/NB

N/A 10

NO

YES

NO

NO

YES

YES

NO

NO

NO

NO

NO

NO

..M!?.~.<:..~§J.?:P.g ...

NO N/A

NO

NO

NO

NO

...S..9.hl.t.g..c~i:.9.Un~......

YES OTHER NO

NO

NO

NO

...$..Ql~t.9..D.fl.!5.91~!. ............ N/AN/A
..T.t;;P..P..~$..$.t;';!';,,,.

.. .... YES B/NB

..Tt;;X.\\:'i.... ...................... N/A

Jl.!~!t ...

N/A

..... YES B/NB

..Y.9I.fil.Q.~! ........................ NO N/A
.Yirfil.IJ~.~....

N/A N/A N/A N/A
NO NO

YES 14 YES

N/A N/A N/A N/A
YES YES NO NO
NO

NO

NO

NO

YES OTHER YES

YES

YES NO

N/A N/A N/A N/A
..W.~§QJ,ggtQ!l ... ........ N/AN/A
YES
B/NB
YES
YES NO N/Ats
..w.i;;~t.YJrgi.R.i!) ..............
16
YES OTHER YES YES 17 NO NO
.WA§£QR-.§i.l1....
.WY9.~!P.K ...

.. N/A N/A

N/A N/A N/A N/A

..:96 1o(A). Do you ever perform an audit for another state or permit another state or
outside *97party to perform an audit for you; or do you ever cooperate with another
state in assit,rning an audit to an outside party or organization?

YES: 15 NO: 30 N/A: 6
(B). If so, w·hatbasis, with whom, and to whom?

Assi}.,rn to the Multistate Tax Comrnismission: 15 (A few of the states who assign audits
to the MTC also participate in cooperative audits to a limited extent.)
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Other: o N/A: 36
(C). Did you do so ten years ago?
YES:

o NO: 38 N/A: 13

11(A). Do you ever share income tax inforn1ation with other states or corporations?

YES: 38 NO: 7 N/A: 6
*98 TABLE III
State

.A!~.P..?.m.<;t, .....

.A!e\'it.?. ......
.Ar.t.'.?.QA!L ..

..Ar.l>.av.~f!..§...
..G.aUfQ.rn.i.a....

..QQJ.QX.?.~lg

10A 10B 10C
NO N/A NO
YES MTC NO

11A
YES

NO N/A

YES

NO

YES

YES MTC NO
YES MTC NO
YES MTC 1 NO

YES

NO
NO

NO
YES

NO

YES

..QQDI!~.~tj~v.~ ,., ............... NO N/A
NO N/A
..R~Jf!..W!Af.~...
..P.i.§t.r.l~.t.Qf.Cg.lJ.1.n1P.i.<!... NO N/A

YES
YES

NO N/A
NO N/A

N/A' YES
NO NO

Jt?.~.Y.'.4~.L ...

YES MTC

NO

YES

.JQ@.Q......

YES

NO

YES

JHW.Q.i.§ ...

NO N/A
YES MTC

..ElR.r.iciH-....
..Q!;g:r;gj~.....

Jg.Qj_aiJ~ ....

MTc:i

Jq:w.a......

NO N/A

..Kf!.X!.9.?.§...

YES MTC5

NO N/A
NO'
N/A
..Y.JW..§if!.JEL . ..................

..K~n.tnd5.Y...

N/A' YES
NO YES
NO NO
NO YES
NO

YES

NO

YES

Jy;J;f!.jn~.....

NO N/A

..MazyJ.av.9....

NO N/A

N/A' NO
NO YES

..M!'!~.~~.c;.Q..~.~-\'.!.tt?....

NO N/A

NO

..MtsR,ig~;r;L.. ................ N/A
NO
..Mtn.ng§9.t.<l...
NO
..Mi.!?.?.i§.>J.iPP.i ...
YES
•.Mi.-5.?.Q.UX.i....
YES
..-M.9."R-.tBD.il .•.
YES
..N'f:1?I~~~~?.....
•.t.J".q)'.!!4<;1 •., ..................... N/A
..N.~w..H.~mP.$hh:~.... NO
.}:1.e.~;...J.~X.$.~Y ................... NO
YES
.N.e.w..M~.~kR......
NO
..-N.~~'..Y.9X~~.
NO
J~.9.!1.D..g~.r<?.H.t:i:i=!YES
Nqrth Dakota
NO
..QA~.9.... ...
NO
..Qkliil.h.R~~L.
YES
..Or1;,g9J;i......
NO
.K~PJ;t.~Xl.Xi=J-."Q.iii...
NO
..M.9.9~.i$.J.<:i:!!9....

YES

N/A

N/A

N/A

N/A

YES

N/A

NO
NO

YFB

MTC

NO

YFB

MTCH

NO

YFB

MTC9 N/A 10 YES

N/A
N/A

N/A
N/A

11

N/A
NO

N/A

NO

NO

MTC

NO

YES

N/A

NO
NO

YES
YES

MTC 12

NO

YFB

N/A
N/A

N/A13

YES
YES

N/A

NO

MTC

NO

YES

N/A

NO

YES

N/A

NO

YES
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NO N/A

NO

YES

.,$.q~m..P.l,l;t.Qt~..... ...... ., N/A N/A
NO N/A
.'.I<;m,AQ§.~.~Q .....................

N/A
NO

N/A

. . .......... N/A N/A

N/A
NO

..§.9.};l.~,.9!!:'.9.g!:l,~.....

.I~1f.~§ .....

..!Jlilll...

YES MTC

..Y.l';IIJ!..Q.UL ..

NO N/A
NO N/A

.Y!xgjni.@ ........
.Y{.~§!:iJngtm:t.. ...... ,

.. N/A

N/A

..W.~t.Yjxfiln.l~....

NO N/A

..WI~\:;9.P..:!i.lJ...

NO N/A

J:Y.~'.9.JJ:ij:i;ig
*100

...................... N/A N/A

YES

N/A
YES

NO

YES

NO

YES

N/A

N/A

N/Ar4 No1s

NO

YES

N/A

N/A

12(A). Does your state use federa1 taxable income in deterrni~ingthe income base?

YES: 36 NO: 9 N/A: 6
(B). If so, what line of Form 1120?

Line 28: 15 Line 30: 20 N/A: 15
(C). Did it do so 10 years ago?
YES: 20 NO: 18 N/A: 13

13(A), Does your state allow the federal asset depreciation range?

YES: 42 NO: 3 N/ A: 6
(B). If so, ·when did it start doing so? (FF indicates that the state followed the federal
practice in effect at the time,)
*io1 Thirteen states have begun allo1ving the federal ADR since 1966, including the
seven states that have adopted corporate income taxes since then. (In addition, Vermont
began allo"ring the ADR in 1966.)

14. What jurisdictional standards does your state apply which are different from those
imposed by the U.S. Constitution and Public Law 86-272 (73 Stat. 555, 15 U.S.C.
381-384) y,rith respect to out-of-state sellers selling into your state?
Fe1\' states apply any jurisdictional standards in addition tu P.L. 86-272. Some apply
standards only very slightly more restrictive than those imposed by the constitution and
the federal government. But the response to this survey indicates that no state is
attempting to apply standards apparently prohibited by P.L. 272. Several states,
ho"'cvcr, admit to using a narroYI' and very strict interpretation of that la\\' as their
standard.
The District of Columbia claims exemption from the provisions of P.L. 2Tl on the
grounds that the District is not a state. Under the provisions of their law, they tax all
corporations engaged in a trade or business \\rithin D.C. or reeehring income from
sources within D.C. On the sale of tangible personal property, the corporation must have
an office, warehouse, or other place of business in the District to be subject to the D.C.
Franchise Tax.
15(A). Regarding the s<ilcs factor, arc all sales attributed to the state of destination,
·without regard to the seller's business situs in that state?
YES: 15 NO: 29 N/A: 7
*102

(B). If not, on what basis are sales attributed othen,rise?

Throwback (rule): 25
Throwout (rule):

1
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Origin (only): 3
Destination (only): 15
N/A: 7
*103

TABLE IV

12A

12B 12C

.A1H-.P.."1.D.EL.

NO

N/ANO

t3A 13B
YES FF

Throwback

.Ali-!-.§t.9.....
.b.TI.~sn::~.....

YES

28 YES

YES FF

Throwback

YES

30 YES

YES 1954

Throv. back

.M.#:.\'lJ}('if!..?....

NO

N/ANO

YES FF

Throwback

..QajjfQI:i!i~....

YES

28 YES

N0 1 N/A

Throwback

..QQJg.i;.~Q.Q....

YES

30 YES

YES 1960

Throwback 2

..C9.11I!~s;t.i9.ut ...

YES

28 YES

YES FF

Destination

..P.~Ifi..wm:~....

YES

30

State

YES

N/ANO

15B

1

YES 1958

Destination

YES FF

Throwbar.k

..t.Jgx_jf!~.. ..

YES

30

N/A3 YES i972

Destination

..G:~.QI!ti9' ...

YES

30

NO

YES 1969

Destination

JJ;;u.~Jl,H ....

YES

:~o

YES

YES FF

Thro,~rback

J.d.@.R....

YES

28

YES

YES FF

Throv.rback

)H_~9g_i,$..

YES

30

N/A+ YES FF

Throwback

.Jg.QJ~A~....

YES

30 YES

YES FF

Throwback

J9.:'0'.\!....

YES

30

YES

YES FF

Destination

YES

30

YES

YES FF

Throwback

..K~.n.t~.1.~kY....

YES

-~5

YES

YES 1972

Destination

J,P.Mi.~.iH-.ll.9..

NO

N/ANO

..

YES

30 N/A6 YES FF

..M!:.1YJ.~n9. ...

YES

30

NO

YES 1968

Origin

..M!-l-.1?.1?.!'!-.c;J1J!.~.9.t!:§....

YES

28

YES

YES FF

Thro"'back

N/A N/A

N/A

MH-.t11~....

..Mi.~hig~g ...................... N/A

N/A N/A

YES c. 1948 Destination

..Mi.nug_{'!9J;;L.

NO

N/ANO

YES 1971

Destination

..MJ.~.:>.i§.?JP.P.i...

NO

N/ANO

YES 1971

Origin

.,Mi.~.!?PJ!:r:L ...

YES

30

NO

YES 1973

Throwback

..M2nt\1J~.!L ..

YES

28 YES

YES FF

Throwback

..Ng.P.:r:.~§1@....

YES

30 N/A7 YES FF

Throwback

)~.~-}:;;i.Q.x1.. ........................ N/A

N/A N/A

N/A N/A

N/A

..t-;f~}~'.,tl.~m.B.1?.g.~~9

YES

28

N/A

YES 1970

Throwback

);-!~}Y..J,t;X.~.~Y. .. .

YES

28

YES

YES FF

Destination

..N~~Y..M~.~Q... .

YES

30

YES

YES FF

Throwback

YES
..!.1''.LLY.!\.,,.,.,,., .. .,•.,.,.,, .•.,......

28

YES

YES FF

Destination

..N~n:t.b..~IQJ.lP.fL...
..Nm:lh.Ilnkol•.... .

YES

28

N08 YES FF

Destination

YES

30

YES

Throwback

.Qhig ....................,.,.,..... YES

28

N/A9 YES 1971

YES

..9!"~£9.Th...

YES 10 28

Destination

YES 1971

Thro,~1back

NO

NO N/A

Throwback

30 NO

,,91';!1;1,h.Q.W.\'!

YES FF

..f..~P.P.;>.Yh:.~J\i!!........... YES

28

YES

YES 1935

Throwout

..Eh9.9£.J.sJ.:;u;ul..

YES

28

NO

YES FF

Destination

,,§si!!JJ~..Q~~2J.~P.~

NO

N/A NO

NO N/A

Throw·back

..§.Qt~rn..Dg&Q~~...

N/A

N/A N/A

N/A N/A

N/A

.Ii;:nv.~.~-~~

YES

28

YES FF

Destination

NO
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N/A N/AN/A N/A N/A
NO N/ANO YES FF

.J.~;-;.~~., .....

Utah

YES
YES

.Y.!'iI.ID.9.JJL ...
.YfrfilµI~L.....

30

YES

30

NO

YES 1966
YES 1972

..W.<!~b.infil.9.P. ................ N/A N/AN/A N/A N/A
YES 30 N/A 11 YES FF
..Wg.~t..X;.rgin~~
N/ANO

YES 1964

..W!$S9.~i.JJ, ...

NQ13

..WI9.m~.IJK... ..

N/A N/AN/A N/A N/A

"'""""

N/A
Destination
Origin

Throwback

N/A
N/A12
Throwback

N/A

*105 i6(A). Does your state (ever) allov.' credit against use tax liability on (puTchases)

other than vehicles for sales tax due and paid in other states, with respect to the same
pUI·chase transaction and the san1e property?
Part:

[I]of2
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Multistate Tax Commission:

I respectfully submit to you the third 11nn:Jal report of the Multtstate
Tax Commission.
This report covers tre fiscal year ·l.Jeyinning July I, 1969 and ending
June 30, 1970.

Respectfully submitted,

t;~YIJ7Eugene F. Corrigan
Executive Dlrector
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THE MUL TISTATE TAX COMMISSION
LOOKS BACK .•• AND AHEAD

I. MEMBERSHIP

The fiscal year which ended fouc 30, I <l70, hJS increa.ingly demonstr.a[cd:

])

The need for the Multistate Tax Cumrniss1on;
The putenlial whid1 1t offcll toword imprnving state and local tax
adn1instratio11 ln this country~ :ind
3) The willingness und desire or the St11CS lo portitipak in. and to
support, its cffons.
The effective date uf the MultI>tatc Tax Compact was, under its lenm,
Augusl 4, 1%7, the <lute on whi.oh lhe seventh st"'' enacted it. By June 30,
1968, a !otal 1lf l3 states had joined the Compacl. By June 30, 1969, 18
slates had done so, the last lwo enactments becoming effective July l, 1969.
By June 30, 1970. the number lrnd risen to 20, the last two enactments
hecornii:g effective July l, I 97ll.
During this period, the governo's uf all uther states were invited ·to have
their sllte; participate in Mu:tistate Tax C'omrnissiun activities as associate
1ncnlbcr ~tates. f\.1any governors haYe duu~ ~L) and th1..~ contributions which
their tax administraturs have made to ~foltislatc Tax Commi<>ion activities
h.ave be~ii highly ';),jgnifica11t. The los.t &ix state) 1n hecomc regular member
slates of the Mu\tistate Tax Commissicn have previously hcen associate
1nember states. Tius r~lC( dcn1011.rt1rares the importance- of the in.crease in the
number of assocl:itc ffic111hcr s-tat~s. Participation as an associate member state
increas~s a state's understanding of the Multistate Tax Commission and
increases the likelihood of its eventually becoming a regular member.
On June 30. t 970, associate member states 11umbcred I 2. By the time
this rcpon went to press, that number hat! increased to 14, making a total of
34 regular memb~r and associate member stato·>. In addition, tax administra2)

tlon pcrsunne( of several other states hav~ been panlcipating in MuJtistate Tax

Corrun1ssion activities.
The Multistare T"x Commission has every reason to anticipate a continuation cf the increase in its membership. As its membership increases. the
signif!cance of the results ol the efforts of the Cclmmi>sion can also be
expected to increase.

II. CONGRESS ACTS- THE STATES RESPOND
A.

Public Law 86-272

ln 1959, in a precipitate reaction to the decisions of the United States
Supreme Court in the Northwestern and Stockham Valves cases' and to the
denial of certiorari in the International Shoe 2 and Brown~Fonnan 3 cases, the
United States Congress cn3ctcd Public Law 86-272. That statute specifies that
the mere µr~sence of salesmen in a state for the purpose of soliciting sales of
tangible personal properly (.if all orders are accepted, and the property is sent
from, outside the state) does not constitute sufficient nexus (i.e., contact) in
that state to confer upon that state jurisdiction to i1npose a net income tax
upon the seller. That statute also provided for the creation of a special
congressional subcommittee to make a study of the entire field of state and

Joe.al t.uxation of inco111c of

i~1ultistate bu~iness.

During the following year, the

field l1I' study was enlarged to all taxes hy Public Law 87-17. The primary
reason for broadening the ~tudy tu cuver sales and use taxes was the ruling in
the Scripto 4 C8Se.

B.

State Organizations Meet

By 1965 the voluminous product of that study and the resulting
recommendations had been completed. Included among the recommendations
were restriction of stale jurisdiction to tax, and federalization of the states'
sales tax system. These and several other less far-reaching recommendations
caused various state organizations to meet together in 1966 for the purpose of
discouraging the enac-t1nent of those rccon1mend:.itions into law by the
C.ongrcss. Particip3ting in the nlccting were representatives of the Council of
State Governments, the National Association of Tax Administrators and the

N.itiorial Association of Attorneys General.

C.

The Compact Idea

A major reSlllt of that meeting was the development of proposed uniform
state legislation to be known as the Multistate Tax Compact, The final drafl
was completed late in l %6; and its enactment among the various states has
prncecdcd with a rapidity unmatched by any other proposed uniform state

lt:gislalion in the hi-story of the nation.
The proponents of the legislation were fully aware that mere opposition,
by the states, to federal legislation would have little long-range effect in
discouraging Congress fron1 enacting the reco1nn1endations in question. They
knew that the only effective deterrent would be a cooperative effort by the
slates themselves to resolve the problems which were disturbing the Congress.
The enactment of the Multistatc Tux Compact in and of itself constituted a
rnajor step in this direction. Lack of uniforn1ity a1nong the business income
tax statutes of the varioLts states was the basis of a inajor business. complaint
to Congress. The enactment of the Multistate Tax Compact has substantially
increased that uniformity in that bodily incorporated into the Compact is the
Unrform Division of Income for Tax Purposes Act (UDITPA).

1

1
.i-
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l'Jorthivcstr:rn State.1 Portland Cen1e11t Co. l'. 1Hi1111esota: Willianis
and Fittings, Inc., 358 U.S. 450 0959~.
1nternalional Shoe Co. 11. Fo11te11ot, 35 9 L: .S. 984 ( 1959 ).
Bro~vn-Funnan Distil/en· Corp. v, CoUcctor, 359 U.S. 28, (1959},
Scri'pto, Inc. i·. CQ-rson, 361 L.S. 207 ( 1960}.
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1·.

Stockham Valves

I. UDITPA

The lat(er Ac; was ii>elf dev:sed as ;noposed unifonn legislation by the
National Conference of Commissioners on Uniform State Laws (NCCUSL) in
1<JS7. Only a handful of states had adopted !hlt Act by 1967. The rapid
enactmrnt of the Mt1ltis!ate Tax Compact has, however, raised to 26 (plus the
District of Colttmbia) the nllrnbcr of i11C:)me tax states which have adopted
UDITPA verb,ltm or in slightly modified form.
2. Optional Feature

The Multistate Tax C0mpact makes UDITPA available to each taxpayer
on an optional basis, thereby preserving for him the substantial advantages
with which l:.ick of uniforln~ty provtdcs 1tin1 i.n ~ua1e slates. Thus a
corporation which is selling into a state in which it has little property or
payroll will want to insist upon the use of tile three-factor formula (sales,
property and payn>H) which is included in UDlTPA because that will
substantially reduce his tax liabdity to tlrnt state below what it would be if a
singl~ sales factor formula were a?plied to him; on the oth~r ·hand, he will
IO<)k with favor upon the upplicuti0n of the single sales factor fomrnla to him
by J state from which he i> selling into ot'1er stat~s. since that will reduce his

tax iiabil1ty to that state. The Multistate Tax Compact thus preserves the right
nf t!ie states to moke such a!tern;t1ve formulas wailabk to taxpayers even
though ii makes uniformity available to taxpayers where and when desired.
0.

Uniform Rules and Regulations

The Multistatf Tax (<Jmmission, which is the administrative vehicle of
the Multistate T•x Compact, has recoJ1.nized the fact that uniform
interpretations of UD!TPA arc a necessary prerequisite to the accomplishment
of uniformity in applying its provisio!ls to taxpayers who opt for UDlTPA.
Cn1liequcntly, the Commission has ;ssigncd lo a committee the task of
drafting uniform rules and regulations. After more than a year of effort on
this highly technical assignment, the Committee will soon be submilting
several kry proposed regulations for approval by the Comrnission.

E.

Sales and Use T31'
l. Credits

The eructment of the Muftist ..te Tax Compact has solved two other
prnbiems in the saks and use tax field. In 1959, when the Congressional
Subcommittee was created, several states were not giving full credit, against
their use taxes, for sales tax previously paid on the san1e lfansaction; and

there was some question as to whether some states would honor exemption
certificate> accepted in good faith by out-ot~state vendors from in-state
vendees. Every state which has enacted the Multistatc Tax Compad has, in
doing so. granted the sale> tax credit and agreed to honor good faith
exemption certificates.
2. Jwisdiction

The Multistatc Tax Commissi011 has also pursued uniformity with respect
to jurisdiction. It codified, for the first time. a proposed u11ifonn sales and use
tax j·Jrisdictioual st;ndard for adoption by the states. In doing so, it has
3

eliminated much of the basis for complaints from the business community
that there is uncertainty as to the jurisdictional reach clauncd by the states.
The standard has been accepted and acknowledged as a limitational one by all
of the 17 regular member states which have sales and use taxes. by I 0 of the
14 associate member states having such taxes and by 4 of the 14 non-member
sales and use tax states: and two other non-member srntcs have acknowledged
that they do 110t seek to extc11d their jurisdiction beyond the standard. Thus
all but l 2 of the 45 sales and use tax states have rc;~onded affirmatively to
ch~ st:.r11dard; and it i.s d1.)ub Lful that any of !hose \?: seek to extend their
1uri>dictio11:1I reach beyond that set forth in the standard_

F.

Some Proposed Solutions to lnrerstate Taxation Problems

I. General
Certain sectors ur th!! bu~incss co1nmunity still are not satisfted. They are
kss interested in unifonnity than they arc in absolute relief from any
responsibility for colkct111g •md remitting use taxes of states into which they
make sales. Even here tile Commission has displayed a willingness to consider
reduction of vrndor responsibil11ics provided that alternative approaches can

be devised to <Jnsure continued or in1proved cotlection of the use taxes in
question.
The Cun1n1ission has not even rcS,tcd on its laurels insofar as UDlTPA is
concerned. Rather it has shown a willingness to consider the possibility of
recommending amendmonts to the Compact which miglit produce results more
<>lisfactory to the business community•· prcwidcd thac they are balanced by

iniproved enforcenzenf

tL10/l

for the states.

That willingness was cki!rly reflected in the attitude of the many tax
administrat<•rs i!lld other state delegates who attended the first Special Session
of the Commission lote in July of 197(). Twenty-eight sutes were represented
at this meetmg, which was called fur the specillc purpose of considering the
so~callcd Ad Hoc Proposal.

z_

The Ad Hoc Proposal

This Proposal w.s the result of more tr1a11 a year of work by a
comrnitte~ which became knov. 11 as the Ad Hoc Committee,
While this was not a Multistate Tax Commission committee, roughly ttalf of
its membership consisted of per<onnel closely associated with the Commission
and member states of the Commission. The balance of the committee's
sixte~n-man

membcr5hip ...~on-:;isted of tax

1

reprrs~ntatives

of various. busint!ss corporations.

The purpose of the committee was to explore the possibility of
deveioping an agreement among business and the states as to federal legislation
whi.;h might be less objectionable than the interstate taxation bills pending in
Congress. The Ad Hoc Proposal was the product of the resultant compromises.
Major elements of the Proµosal were:
l)
It proposed a body of federal substantive law to affect state and

local taxation;
*The '"bu;;lnc.;s r::o1nmunity", as ui;ed here, i~ l.argcly an illUSl'>rY gcneri<: tenn. Various
of that '·communiry" have sub'it:,ntiaUy different interests which ~hift according
to \:"Onsideration~ sueh as type of business, size of business, geographk dists:ibution of the
taxpayer's business actil-·)ties, ;ind type of tax. Although it may be safe to say that the
entire business ~'omrnunity of the nation \\'ould liki;- 1'1 sei: changes in the manner in
whi<.:~l state and local ta~e;, aff~l.'.t multistatc busines..-. there is widespread disagreement a.s
re the form v.'hich thosi: changes should take, dep~nding primarily upon how each
proposed change would affi:-ct the taxpayer in quc-.o;tton.

sechH~
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2)

3)

4)

5)

6)

7)

It proposed that Congress designate the Multistate Tax Commission
as the age11cy tu administer that law, with lite Commission
continuing to be controlled by the states;
It proposed the use of certain presumptiorts hosed upon various
percentages of uwnersrup, "arm·length" transactions and flow of
goods (and exclusion of certain types of corporations active in
fo1eig1> 1rade) in determin:ng whether combination of reports of
affiliated corporations should be available as a meons of determining
the amount or income deri•cd from within" state by a corporation;
It proposed the creation of a Hearings Board within the Commission
to resolve disputc:i a1nung states and taxpayer), it being expected
that most disputes would arise out of the cornbinntion provision;
It proposed to preserve the c,rrc11t corrorntc income tax
jurisdictional limitatioJ'I. set forth by Congress iit t 959 in Public Law
86-272 but to extend the applicability of that limitation to gross
receipts taxes and capital st\1ck taxes;
It proposed to codify the current sales arnl use tax jurisdictional
standard which has been established in case law by tlte United
States Supreme Court; and
It proposed to make the Multi>late Tax Commission's 3-factor
formula available to taxpayers throughout the country w:th that
formula apportioning all income except that derived from
intercorpor::ue dJv-1dends and so~l.'.:alled ~~subpart f" income. It
proposed to make dividends taxable only by U1c state of commercial
domit:ile.
3. The Commission's Response to the Ad Hoc Proposal

a. General Approval
At the July meeting of the Multistate Tax Commission, there was broad
agteement tha1 lb.c states should participate in an attempt to devise a
proposed alternative to the interstate laxat.ion bills pending in Congress; and
that the alternative should be in the form of an acceptable l:>ody of federal
substantive law even rhough there was 11 unanimous preference that no federal
law at all be passed in this field. Toward this end the represcntatlves at the
meeting made a detailed examination of the Ad Hoc Proposal.

b. Administrative Agency Questi(l!l
There was some disagrccmen t as to whether any agency would be
neccssar)' to administer any such proposed federal substantive law. Many of
the Cummission's members have affirmed the need fur such an agency. If
there is to be rnch a substa11'jvc bw rnd suoh an a>;cn.:y, then all of the
Conunisshm's members would prefer the Multistate Tax Commission over any
federal "gene}. They bclievo that orily through the efforts of this
state-oriented administrative vehicle, a> opposed 10 a federal agency as an
alternative, can the interests of the states and the con:inllation of a balance<\.
statc·federal govornmcm relationship properly be protected in the event that
such federal sub.1tantive law is enacted.

c. Co111bina.tivu; Hearings Board
All representatives at the July meetill£c considered th~ compromise
eombinatioll provision of the Ad 1loc Proposal to be an impractical one which
the states could not expect to be able to ad111i11istct. That provision had been
devised to allay eonccrn by cert•in corporations that combi1rntio11 might be
used to increase their incot1lc tax base in all states to a total of more than

5

100%. The state representatives at the July meeting decided that artificial
presumptions would not solve that problem. They preferred to protect
affiliated taxpayers by making combination available to the taxpayers on an
optional basis in all states. A flat 80% ownership rule was accepted as a basis
for determining whether an af~liate relationship exists. Combi'1ation would be
precluded if tf1e relationship does not exist.
Since this approach appeared to have eliminated the major source of
potential disputes in the Ad Hoc Proposal, the states found no further need
for a Hearings Board of the type suggested by the Ad Hoc Committee.

4. The States Re-examine Their Systems of Taxing Interstate Commerce
a. General
Having agreed to protect multistate taxpayers against multiple taxation,
the states proceeded to consider the possibility of improved administrative
tools to ensure that the states as a group could i.:orne nearer tu receivin.g, from

or through the business community, !00% of the tax revenues to which they
are entitled under their statutes; and also to con,id~r accepting certain income
tax formula modifications for the purpo>e of furtl1ering the cause of equity
for taxpayers. lncluded among the possibilities still being rnnsidered are:
1) modified jurisdictional standards subject to de minimw considerations to afford protection to small taxpayers or taxpayers deriving
mimmal amounts of business from a state:
2) elnnination of the UDITPA distinction between business and
non-business

inco1n~;

3)

modificotion of tbe UD!TPA treatment of dividend>, interest, capital
gains and sales to the fcdeial government.
111 short, the states arc, through the Multistalc Tax Commission, closely
examining the entire nation's system of state and local taxatiott uf income of
multistate business. The purpose is to improve that system from the
.ltJndpoint of both government and taxpayers. Among the goals being sought
for this purpose arc increased uniformity, reduced taxpayer ·compliance
bLirdens and improved rax adminisnuriu11 efficiency.
b. Drafting Team
In July, Clrnirman Jame, T. McDonald appointed a drafting team which
is currently

~ng;.iged

in seeking to incorporate

into legislative fom1

the

directions wl1ich it has received thus far and to fonnulatc various
recommendations pertaining to the subject matter rn question. When the states
have arrived ut (i t..:onsensus. taking into ac.i.::ount conunents from
representatives Ill° the variDlJS sectors of the business mn1munity, the final
product will be made available to Congre% for considerntion in connection
with any action which Congress may ultimately take in the field of interstate
taxation. The Multbtatc Tax Cominission is optimistic tlrnt Congress will give
warm considcratilllt tc) that product. The willingness of the representatives of
!lie various >talcs to apply their expertise in constructive attempts to cope
with problem> which plague Congress and with wh.ich 1hcsc experts are better
qualified to deal than arc tnO>l congressmen is a qualiry which cannot but be
encouraged b1 all advc>L"ates of good government.
c. Possible Alternative
There is nil certainty. of course, th~t Congress will necessarily enact any
legislation on thi> subject ur that, if it does, it will comply with all of the
recommendations ,,f this CommissiOJJ. Many st"tc tax administrators believe

6

th2t all federal legislalion cu.1\ be avoided if tile states. can reach agreenlent to
enact, at the state level, the type of uniform corrective legislation which will
dispose of business dema11ds for federal legislation. The representatives of the
states 11nd H1c Con1n1lssion Jls~lf will continue to explore possibilities along
this line. It goes without '3.aying that the states 1vould prefer lO produce, to
the extent possible, 1heir own solulimrs rather thu11 have CongrelS impose
~ulurions upon them.
Ill. THE COMMISSION ACTS - CONGRESS RESPONDS

Congress- has already indicated its willingness to give serious consideration
to p1Jsiti0ns. takt:n by the st:1te~ through the t\.1ultistatc Tax Cununission.
A.

Senoto Dill S.2289

A bill tS.'22~9) was introduced into the Congress in 1969 for the purpose
of making it illegal tu asst:ss Gerta\n prc1p~rties in n1t..:-rstatc commerce: <it a
different level of value or at a differc"t tax rote than olher properly generally.
Tl1e bill was of prime interest to railroads. Sin1itaf bilh hatl been introduced
during cod> of several prior terms of Congress; bu: all had failed largely as a
result of the flat oppo~;tlon of n\as1y sratc.;; to certain oCjci.:tionab!e features in

the bill.
Jn 1969. however, the Multistate Tax Commissio!l recoguized the fact
lhal 1:hc n1iin,ads. hurl ;i legitin1ate cumplain1. lrJ1;fcad of turning its back 011
the bill becau;e of its objectionable elements, the Commission sought to help
to n1odify tt:osc harl feature~. The Co•mis::;.ion'~ t\i-cu Chairman, George
Kinnear, appointed a commillee to meet and to work with railroad
rcpre<Jc-n.L1tivcs in a constructive effort to suggest <imendmen!s to the bill. It
was hoped that those suggestions would make possible the solving of the
raj}roads' µrob!crns while eliminating or mi.I1in1izillg the effects of those
fcawres of the bill wl1icit would be detrimental to the Slates.
With;n s1x 111onths after its appuintrnent, the- corn1nittec had accom..
plished its putpose insofar as il
possible to do w. ln October of l 969, its
report recommended the incorporation of five principles into the bill. The
Co1nmi.c;sion unanimously approved the recuuunc11llatio11. The five principles
were:

w"'

l)

2)

The

u11ifurm

ass.ts.sment betvveen

1

3)

4)

5}

c~rritr

property and other

property gencrnll)' should be within each local assessment
Jurisdiction (i.e .. coU11ty, city, township, etc.) rather than within
i:ach taxing district.
fl1c basis. of t.:-otnparison with respect lL) asscs$1neut ratios should be
hetwee>n tr..u:is.portation prop~rry and other taxable property
generally, i.e., a policy decision by the state to grant such partial
e~c1uptions as tllu.se for veterans, senior citizens, homesteads 1 and
" grce~1 be~ts", etc .. s1iuu1d nut be used to reduce the ratio derived
for other taxable property generally.
The "tax rate" should be the rate of tax on tax•ble property
generally levied by each taxi:ig d1stric1, and no'. the combined levy
of alt taxing district:;. in \\lhich thl" pr11pcrty is lo.;att'd.
A reasonable area of deviation in the avcrngc assessment level for
other taxable property generally be allowed before relief be granted
lll1der the bill.
In view of tlle s.latiJd position uf the c<Jrriers that they have never
supported the bill in the hopes oi usmg it lo bling, pure valuation

7

cas~ in the federal courts, the question of \r'Je m<!<ket value of
carrier prnf'erty should not be a subject for federal court action
under the bill.
IJ1formation concerning 1he Commission's action was immediately
conveyed to the Senate" Surface Transportation Subcommittee, which was
co11sidering the bill. The Senate's rcspoll>e was a sig:nifi<.:ant indication of
Congress' rc:ceptivencss to constructive advice fron1 the states as a group. Two
of the suggestions (numbers I and 4) were soon incorporated into the bill by
the Committee on Commerce.
The Senate then pHssed the bill as amended. Also, suggestion number 2
was incorpo,.ted into the comments Df that Committee. The bill is now
pending in :he House.
In the event that the bill passes, the Commission ILas rcasmt to expect
that principle number J will be adopted generally in interpreting the bill; and
that the railroads will abide by principle number 5.

B.

Senate Bill S.2044; H.R. !0634

The recent response of the Senate Commerce Committee to Multistate
Tax Commission actions in another area constitutes additional evidence of the
respect which Congress accords to the Commission. That action pertai1ts to
Senate Bill S.2044 and its counterpart in the House, H.R. I 0634.
The bills sought to relieve interst~te carriers from multiple withholding
requirements with respect to operating employees working in interstate
commerce. They would have required withholding only for the state of
residonce of each of £Uch employees. Similar bills had been introduced during
prior terms of Congress but had failed. The allegedly increasing need for relief
otl the part uf the employers was producing substan1ialiy increased support
for the bills, however.
George Kinnear, who was then Chairman of the Multistate Tax
Commission. appointed a Special Hearing officer to conduc1 a fonmal hearing,
on behalf of 1he Cummission, at which representatives of several interstate
carriers lestified concerning the need for legislation in !his field. The hearing
took place in Houston in June of 1969. Shortly tltercafter, Mr. Kinnear
appoin1ed a committee to formulate a position for the Commission to adopt
with respect to the subject matter of the bills. The committee met several
times and then sltbrnitted its recommendation to the Commission in June of
1970.
Several states had expressed concern that the bills' "state of residence"
provisions did not give proper considerltiun to the interests of the states from
which earnings urc derived. The committee sought to give due weight to that
concern but also to seek reduction of the possibility of multiple withholding
reqliirements. lts recommendation suggested that the Commi>sion adopt, as
proposed uniform legislation for enactment by the stales, a proposal that
withholding be required only for the state in which the employee earns more
than 50';0 of his compensltion during a calendar year or, if there be no such
state, for the state of his residence. Thus, the employer's withholding liability
would still be restricted to one state. The cvmmittee further recommended
that the actual tax liab!lity of each such employee be limited to no more than
two stares, namely the slate in which the employee earns more than 50% of
his compensation during a calendar year. if there by any such stale, and the
state of h.is residence.
At its regular meetin~ in June, the Commission adopted the
recommendation. with only one dissenting vote, as propo,ed uniform stale
legislation. Informed of this action, !he Senate Commerce Committee
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proceeded to intorporate the philosophy of the adopting resolution into
S.2044. Having done so. it reported the bill out in early Octotier for action by
the Senate. The bill is pending at the time of th>s writing. There remains the
po«ibility, indeed the likelihood, that some states may object strenuously to
any attempt by Congress to limit tl1c power of a state to lax income earned
within that state. Although the bdl would affect only interstate carrier
employees, some tax administrators foor that it might set a precedent for
similar. legislation affecting other types of wage earners, including salesmen,

athletes and even commuters. Those administrators maintain that it is one
tt1ing for the states to agree to pron1ote self-restraining tax policies~ but that it
ls ~n entirely different matter for (~ongress to impose such restraints. Congress

will undoubtedly take such considerations into account before taking any final
action on the bills in question.

IV. OTHER COMMISSION ACTIVITIES

A.

Joint Audits

in enacting the Multista1e Tax Compact. the various states have been
deeply int~restcd in the possibility of promoti1:.g joint audits. This could
increase their total audit capabilities antl de.:::rease the ad1ninistrative butdens

of ·audits for both states and taxpayers. Except for a couple of pilr>t joint
audits ln 1969, the C1..1mrrUssion has refrained from n1oving into this field
pending at tending to other n1alters such as thosC' d~~cribed above.
At the time of this writing, however, an Audit Courdinator has just been

added to the Staff and is embarking upon the creation of a program in this
field. There is a real possibility tlru1 mnstn1ctive results of' these activities may
'3oon overshado\-V all other Commission activities in furthering the causes of
equUy, uniformity and tax adniinistration e;Jlciency among the states.

B.

Motor Fuel Tax
Late in 1969 the Comrnission's s.taff was invited to piirticipate

ii~

several

meetings dealing with motor fuel ta>m. Despite widespread similarity in the
t_v pes of motor fllt-l ta:x applicable .:nnong the states to interstate motor
carriers, technical statutory differences plus lack of uniformity in administrative procedures limit the states' adn1inistrative efficiency and create apparently
unnecessary con1pliancc burdens for carriers. Parhclpation in these meetings
by represrntat1vcs of the Midwest Conference of the Council of State

Governments and of the Norrh American Gus T:lX Conference made available
the results of the research and experience of those organizations in this field.
The 1neeU11gs indic;.ited that there was sub,.;tuntial state interest in a
couperative venture to improve the sys[e-111. It appeared that the Multistate
Tax Co1nmission offered the only available adrnU:1istrativc vehicle for this
purpose.
Accord1ng.ly, in January the C0Jn1nis.sion authorized a feasibility study to
be performed by a consultant firm. The results of the study were submitted
to the Comn1issio11 in June.
The conclusion ~·as that any "central clearing house" approach to motor

fuel tax administration is not presently feasible because "the lack of
uniformily is staggering". There is 11ot even uniformity in the manner in
which u ~inglc taxpayer is identified by number from state to state. The
report recamin~nded that the Commission promote the use of a standard
identification number. This is currently being_ pursued.
The report also noted that several ''model" statutes exist but that even
dtey lack unlfonnity. It suggested thut some cotnmon denominator might be

11

found among them which could th<n receive recogni!iou as "the" model
st:it;He.

The !'forth American Gas Tax Conference has been working toward the
development of such a statllte and expects to complete that project in the fall
of 1970. The Commission hopes that the product will be the type of model
statute which the Commission can encourage all <t•tes 10 adopt.
Once reasonable uniformity in statutes ~nd in identification number
systems has been ;chieved, then the way will be open for the states to take
advantage of fae c•Joperative administratire facilities available through the
Commission should they care to do so.
Thus the moto( fuel ux field is another area in which th~ Multistate Tax
Cornmiss.011 offers an opponun;ty to i1nprovc tax administration and to
decrease taxpayer compliance burdens.
C.

Personal Income Tax

In the slimmer of 1970, the t~x administrators of Washington and
Oregon requested ass!stance from the Multistate Tax Cvnunission. They sought
resolution of a disagreement between their state; with respect to the manner
in which Oregan imposes its !ncvmc tax en personal income earned within its
borders by WashiHgtou residents. Chairman James YlcDonald immediately
appointed a Special Committee to study the matter and to report back to the
Commission. Its teport is expected early in l 971.
V. EXTERNAL SUPPORT

The Multistatc T "" Cc,mmi5'iun was cr~atcd JS a result of the efforts of
several state-oriented organizations which began in 1966. They included the
Council of State Governments, the Na1i011al Association of Tax Administrators
and th~ l"ational Association of Attorneys Gener•l. Significant added support
has been forthccming in reccr.t years frnrn the National Governors'
Codcreuce, the Ad.,isory Cumrnis.ion nn lnlergovernme11tal Relations, the
~atio1rnl Tax Association nnd th~ Americ•n Bar Association. The National
Guve111or.1· Conference recently speciflcally reaffirmed its support.
The P"''at:e of the resolution by the Ameclcan Bar Associatton at its
31»i11al meeting in September marked tile culrninat1on of years of effort by
prcponenls r.>f the Compact. lt constituted a signal victory over opposi1ion
members who sought AllA suppu1t for rcs1rktivc federal legislation. The
Commission conti11ues t" seek cooperation from those mernbers and from all
mteresteu part>cs in seeking out N111.wucrive approaches to state and local
n\u~tistat~

tux adminlstratill1\ problems.

Vl. GENERAL INTEREST

That interest in 1he Comrnisston's efforts is broad was "t!ested 10 in
1970. At that tune, tl1c Tax foundation conducted a seminar on

April,

'~Taxation

of lnt~1~1att! B..1sincss"· in .cuoper.i.tion with several organizations,

incl udillg th c Mul t istatc 1 ax Cmn nission. Patt ic:i 11a ti 11g itt the program were
many men who ltacl been active in Comm;ssi<m acti,·itic> over a long period of
time. This was to be expected ,ince the subjcLI matter of the Seminar is the
subject matter of lll Multistate Tax Commission :l\:tivitic>. Some 45() tax
experts from acrnss the nation attc1:dc<l lite se1cro) S'<sions in which the
sub.\ect of the Cu1nrnts'.'!1011 and it!-. acth'itlcs was prl•mine11L
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furthermore, continued heavy attendance al regular meetings of the
MLtltis.tute Tilx Cuu1n1issionf not llllly by repr~sc11ta!ives of the states but also
by tho'e of the business community. indicote widespread belief that the
Commissiun offers the best real po;sibillty of resolving nrnltistate tax
pH)blt:"rn~. Such conunucd participation ln Co1nmjssion acti\'ities by so many
le'ilding tax rxpcrts :.iugurs. wc-11 for the sui.::ce~s of the Con1n1ission.

VII. CONCLUSION
Congress: ls concerning, itst!lf with problems which inultistate business

faces in seeking to cope with the lletereogcneity which exists. among the
various. types of taxes in the 50 stales and their subdivisions. Congress should
he equ;1lly concerned with

th~

states'

p10LJ~nts

ill coping With increasingly

1.:omplex bu~iness organiLattous and business operations. That Congress is
trying to take such a balanced look al th' problems of both groups is readily
i::!pp;lrent. lt

i~ h>

be hoped that constructive attitudes

Dll

the pan of the

states and of the business con11nu11ity cun help to resolve the problems of
both. The desirable end res.ult would be n\orc efficient and less burdenson1e
stale and ]ncal t<-1x administration throughout the land. The Cu1ntnissiun has
f(.1und th:it its me1nber -::.t;.ites i.tnd the bu~iness con1n1un1ty are highly
responsive to such a constructive approach.
The Multis.tatc Tax C'on1pact ts. like J!l c1:-.in1p~Cl-:i, m:i.king il po5sibl~ fur
st3tes to accomplish cooperatively that which they cannQt do severally. The

Muitistate Tax Compact is uniquely a1nbitlou:5, however. in its purpose of
ath1c.king problems which affect all slates rather than only a ihnitod few. The
willingness of the states to participdc in these efforts will largely determine
the extent to which Congress will refrain frotn interfering with the states 1
control of their owu revenue systems. The failure of the states to exert such

efforts in other fields in the past may well account for a histmy of federal
encroachments upon state sovereignty in those other fields.
EnJctrnent of the 'tviultistale Tax C.ompact and i:1tenslve pariicipation by

the states in the activities of the Multistatc Tax Commission afford the states
an 11nparalklcd opportunity: to improve their total Jd1ninistrative efficiency
with respect to st<itc and local taxation of multlstatc business; and to
demonstratl! anc\v tht: vit~lity of, and the value of states: to, the distinctively
American federal system.
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MUL TISTATE TAX

COMPACT ENACTMENTS
The Multistate Tax Compact has been enacted as a uniform law by the twenty

states as shown below;
State

EffecziL'e Date

Kansas

April 20. 1967

Washingto~

June 8, L967

Texas

June 13, J967

New Mexico

June 19, 1967

ll\inois

July L. L967

Florida

August 4. 1967

Nevada

August 4, 196 7

Oregon

September 13, l 96 7

Missouri

October 13, 1967

Nebraska

October 23, 1967

Arkansas

January l, 1968

Idaho

April I 0, 1968

Hawaii

May 7, 1968

Colorado

July 1. 1968

Wyoming

January 24, 1969

Utah

May 13, 1969

Mo111ana

July l. 1969

!'\orth Dakota

July l, I 969

Michigan

July l, 1970

Ala&ka

July 1, 1970
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ASSOCIATE MEMBER STATES
The CDmmission has made provision for associate membership by Section 13

of its bylaws. as follows:
13. Asrocfate Membership.
(a) Associate membership in the Compact may be granted, by a
majority vote of the Commission members, to those States which have
not cffoctively enacted the Compact but which have, through legislative
enactment, made effective adoption of the Compac•, dependent upon a
subsequent condition or have, through their Governor or through a
statutorily established State agency, requested associate membership.
(b) Representatives of such associate members shall not be entitled
to vote or lo hold a Commission office, but shall otherwise have all the
rights of Commission members.
Associate membership is extended especially for states that wish to assist or
parti;:ipate in the discussions and activities of the Commission. even though
they have not yet enacted the Compact. This serves two important purposes:
(I) it permits and encourages states that feel they lack knowledge about .the
(\>mmission to get an education through meeting with the members and (2) it
gives the Commission an opportunity to seek the active participation and
addiliunol influence of states who are eager to assist in a joint effort in the
fleld of taxation while they consider or work for enactment of the Compact
to bc..:orn~ full members.
The following are associate members at this time:

Alabama*

New Jersey
New York

Arizona
California
Indiana

Louisiana

Pennsylvanh
South Dakota
Tennessee=

Maryland
Massachusetts

West Virginia

* Co-rnpact

VirgJni:i

enacted in Alabama but no1 effective unleo;.~ and until the Un~ted States

Congre.<>s enacts legisl;.ition spet.::ificalJy giYing it!' constnt fr)r the S1ate!> to enter into this
Co1npact.
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MUL TISTATE TAX COMMISSION
COMMITTEES

EXECUTIVE COMMITTEE
Chainnan:
Vice.Chairman:
Treasurer:
Members:

JAMES T. McDONALD. Kansas
Charks H. Mack, Orrgon
Roy E. Nickson, Nevada
John H. Heckers, Cokirado
George Kinnear, Washington
George E. Mahin, Illinois
James E. Scliaffncr. Missouri

ARBITRATION

CONGRESSIONAL LIAISON

F. NOLAN HUMPHREY. Arka1isas
Charles B. Bayly, Jr .. Columbia
Brnadcasting System. New York
Owen Clarke, Massachusetts
Leo J ..Eh rig. Washington, D. C.
Elmer R. Hermes, Nebraska
David M. Jones, Missouri
Wardlow Lane, Texas
Melvin Soong, Huwaii

CHARLES Ii. MACK, Oregon
Lee Agerton, Louislana
Thon1<ls D. Ber1sun. Tennessee
Stuart W. Cannock, Virginia
Warner M. Depuy, Pennsylvania
L. W;i!do De Witt, Arizona
Byrun L. Dorgan, North Dakota
Herbert F. F rccman. California
Sidney Glaser. New Jersey
Louis L. Goldstein, Maryland
Allison Green, Michigan
Charles H. Haden II, West Virginia
John H. Heckers, Colorado
Elmer R. Hermes, Nebraska
Frnncts Hillard. WyDming
Paul Holt, Utah
Bruce Hughes, Texas
F. Nolan Humphrey, Arkansas
Cleo F. Jaillet, Massachusetts
Franklin Jones. New Mexico
George Kinnear, Washington
Ralph W Kondo, Hawaii
Clyde K<lOntz, Idaho
Howard H. Lord, Montana
George E. M"hin, Illinois
James 0. Mathis, Indiana
Jam cs T. McDonald, Kansas
George A. Morrison. Alaska
Roy E. Nickson, Nevada
Harvey L. Rabren, Alabama
Jame> E. Schaffner, Missouri
Lowell Schmidt, South Dakota
Lloyd E. Slater. New York
J. Ed Straughn. Florida

BUSINESS LIAISON
BYRO.'J L. DORGAN, North DHkota
Charles B. Bayly, Jr., Columhia
Broadcasting System. New York
F. frank Buehler. The Kroger
Cc)ntpany, Ohio
James F. Devitt. MontgomCr)'
Ward & Company, Illinois
HeThert F. Freeman, California
Allison Green. Michigan
Robert Hampton, New Mexico
John E. Hogan, Jr .. U. S.
Gypsum Company, Illinois
Kenneth L Kimbro, Texas
George Kinnear, Washington

Charles H. Mack, Oregon
Paul E. O'Brien. Coca Colo
Co., Georgia
James H. Peters. American
Tel. & Tel., New York
James E. Schaffner, Missouri
Michael Seltzer. Kansas City
Power & Light Co., Missouri
I fi

COMMITTEES, Continued

CORPORA T!ON INCOME TAX

MOTOR FUEL TAX

WILLIAM !JEXTEIC '.'1!1chigan
John D. Bixler. Winston-Strawn-Smith
& Pa11crson, Illinois
Theodure d~Loozc. Oregon
Jame's Devitt, Mnnt~omery Ward
and Company, Illinois
Sidney Glaser, 'lcw krs<y
J;_in1cs l·L.Hni!ton. Californi3
RrJbc:rt Ha1npton. New lv1~xico
A. R. Hausauer. Nnrth Dakota
Russell L. llendricks. Procter
& Gamble Company. Ohio
John J. Hu Ills, Humble Oil
& Ref1n1ng Company, Texas
Leonard Kust. Westinghouse
Electric Corporation, Pennsylvania
Thomas S. M1lkr, Gulf Oil
Corpur.Jtiun. PennsylvJnia
Stephen C. Nemeth. Jr., Republic
Steel Corporation, Oi1io
Poul E. O'Brien, Co~a Cola

ROBERT Ct;TLER. Illinois
John Bearden, Georgia
fohn K. Coleman. Maryland
Wayne J. Fullm<r, [owa
Lt!o Ha\\.'kins, :Vfi~souri
William Hurst, Sou th Dakota
Myrcm C. McGinley, Colorado
Charles B. Williams, We<t Virginia

Co .• Georgi:!

Jan)CS H, Pc-ters, 1~rnerican
Tel. & Tel., New York
Prc1f William J. Pierce, University
of r..1ichiµ_an Law School, Michigan
Prof. Ala11 i'ulasky, University of
Michigan Law SchooL Michigan
Lloyd E. Slater, New York
Raynwnd Slater, United States
Steel Corporation, New York
James R. Willis, Colorodo

JO.INT AUDITS CORPORATION INCOME TAX
CLYDE E. KOONTZ, Idaho
Owen Clarke, Massachusetts
Ed Doran, New York
Sidney Glaser, New Jersey
I omotaru Ogai. Hawaii
Howard Vralsted, Montana
Bruce Walker, California
JOINT AUDITS SALES AND USE TAX

HARRY JURY. Michigan
Herbert F. Freeman, Cahfornia
R. H. Mum.inger. Washington
Harry O'Rilcy. Karha>
Leon Postawko, Nevada
Forrest Strid<.ler, Illinois

PROPERTY TAX
ROYE. NICKSON, Nevada
Kennerh Baek, Washington, D. C.
Fairfax 13rc>wn. West Virginia
Joseph T. Burl 111game, Arkansas
Thomas J. Dame, Peoples Gas
Company, lllin0is
A A. Hall. Colorado
Martin S. HandlN, Southern
California Edison Co .. California
John Haulett, Arizona
Vernon L. Holman, Utah
Re>bcrt Krnnedy. Arizona
H. A Kmidscn, Burlington Northern
Rail road Co., Minnesota
E. F. Kom:el. Illinois
Willard Livingston, Alabama
Harry J. Laggan, Oregon
Vernon B. Miller, Montana
Arthur Roemer, Minnesota
Clyde Rose, Washington
David N. West. United Air
Lines, Illinois
RULES AND REGULATIONS
THEODORE W. DE LOOZE, Oregon
Louis Del Duca, Pennsylvania
Thomas C. Frost, Idaho
Russell L. Hendricks, Procter
& Gamble Company, Ohio
Franklin Jones, New Mexico
John J. Klee, Jr., California
Wardlow Lane, Texas
Stephen C. Nemeth, Jr., Republic
Steel Corporation, Ohio
Gary O'Dowd, New Mexico
William R. Reed. Kentucky
David B. SaIVer, Illinois
Dennis G. Tischler, White
Consolidated fndustries, Ohio
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COMMllTEES, Continued

SALES AND USE TAX
TrMOTHY MALONE, Washington
F. Frank Buehler, The Kroger
Company, Ohio
Stuart W. Cannock, Virginia
Loui" Del Duca, Pennsylvania
William Dexter, Michigan
Sidney Glaser, New Jersey
Chandler A. llewell, Georgia
Clyde E. Koontz, [daho

E. S. MacCJeall, Wyoming
Murrell B. McNeil, Nebraska
Harry O'Rilcy, Kansas
Charles Ottcrman, Califomia
Jome,; R. Stanford, Washington
James R. Willis, Colorndo
Brian L. Woltbcrg, Illinois

SPECIAL COMMilTEE ON ALLOCATION
AND APPORTIONMENT OF NON-RESIDENT
PERSONAL INCOME TAX EXEMPTIONS
AND DEDUCTIONS
DAVID B. SARVER, Hlinois
A. R. lbusauer, North Dakota
Cc-1,rgc Kinne~r, Washington
Clyde Koontz, Idaho
Charles H. Mack. Oregon
Robert 0. McDowell, Nebraska
James R. Willis. Colorado
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APPORTIONMENT OF 1970-1971 BUDGET

under

~z.. l ()

Share

*Apportioned
Sfiare

lOmpact

Total

of 10%

o/90%

*AppOrttRen~n11es

State

ALASKA

tioned

.3997

ARKANSAS

164,552,757

1.9525

975

3,416.64

4,401.64

COLORADO

275,347,148

3.1672

975

5,733.94

6,708.94

FLORlDA

595,059,528

7.0606

975

12,}91.34

13,366.34

l!AWAII

237,3[5,000

2.8158

975

4,941.73

5,916.73

IDAHO

88,680,459

l.05 22

975

!,846.61

2,821.61

2,655.842,114

31.5126

975

55,304.61

56,279.61

KANSAS

240,SlB,242

2.8538

975

5,008.42

5,983.42

NEBRASKA

109,211,22\

1.2958

975

2,274.[3

3,249.LJ

42,260,621

.so l4

975

879.96

l ,854.96

975

2,1'3.55

3,098.55

975

1,075:29

2,050.29

ILLl1'01S

NEVADA
NEW MEXICO
NORTH DAKOTA
~ICHIGA:-1

101,974,000

l.21

5\,632,463

.6 l27

1,5 l 7,092,386

$

$

701.47

1,6 76.4 7

33,688,684

$

975

Toto.i Sho.re
0{1970 1971 Bud¥et

$

18.0009

975

31,591.58

32,566.5 8

481,436,629

5.7l24

975

10,025.26

11,000.26

39,293,117

.4662

975

818.18

1,793.18

OREGON

250,415,000

2.97 l J

975

S.214.63

6,189.63

TEXAS

807 ,602,080

9.5825

975

l 6,817.29

17 ,792.29

UTAH

l26,7UO,OOO

l.5034

975

2,638.47

3,613.47

WASHINGTON

579,761,750

6.8792

97 5

12,073.00

13,048.00

WYO!llll>IG

29,477,569

.3498

975

613.90

1.588.90

Totals

$8,427 ,860,770

J00.0000

$19,500

5175,500.00

$195,000.00

MISSOURI
M01'TANA

:tFor fi~caJ year ended June 30, 1970
*I 0% in equal shares; 90'lo on basis of tax revenue.
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BUDGET PERFORMANCE REPORT

July I. 1969 - June 30, 1970

Actual

Budget
as
Rn·i~cd

Payroll
Pay mil Taxes
Employees' Insurance
Employees' Retirement
Staff Travel
Commission Members' Travel
Relocation Expenses
Other Travel Expenses
Bonds and Insurance
Office Supplks & Expense
Freight and Postage
Printing and Duplicating
Telephone and Telegraph
Books and Periodicals

s 68,000.00

250.00

14,122.(19
2,697.90
4,100.08
897.4 7
350.00
2,204.54
2,952.71
6.729.86
4,045.50
2,008.82
4 t.80
258.79

$(! !,799.31)
( 1,426.54)
(469.70)
(5,000.00)
2,122.69
(2,302.IO)
(399.92)
(602.53)
150.00
629.54
(47.29)
1,229.86
1,445.50
(191.18)
4!.80
8.79

1,200.00

1,223.28

23.28

12,700.00
3,000.00
7,000.00
8,000.00

11,639.02
2,981.42
3,999.46

(1,060.98)
(12.58)
(3,000.54)
(8,000.00)

S !48,225.00

s l 19,563.79

3,000.00
2,000.00
5,000.00
l 2,000.00
5,000.00
4,500.00
1,500.00
200.00
1.575.00
J.000,00
5,500 00
2,600.00
2,200.00

Advertisin~

Miscellaneous
Conferences and Committee
Meetings or Hearings
Professional Fees and Other
Contract Servic~s Including
Electronic Data Processing
Office Furniture
Office Equipment
Contingency Account
TOTALS

Actuol
$ 56,'.W0.69
j ,573.46
l .530.30

Over (Under)
Budget

---- ----
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$( 28 ,66J.2!.2

JOHN M. BYRNE & COMPANY
CERTIFIED PUBLIC ACCOUNT.4NTS

METROPOLITAN BUILDING• SUITE 560 •DENVER, COLORADO 80202 • 303/892·1841
MEMBEA
AMERICAN INSTITUTE Of': CERT1FlED PUBLIC ACCOUNTANTS
COLOAADO SOCIETY OF CERTIFIED PUBLIC ACCOUNTAN"TS
NATIONAL ASSOCIATION Of ACCOUNTANTS

July 27, 1970

Multistate Tax C'onanission
1200 Lincoln Street, Suite 325
Denver, Colorado 80203
Gentlemen:
We have examined the 'tatement of cash receipts and disbursements
and the sLHTln1ary of d·1anges in c~:\h and. te1nporary investments of the
Multi<iatc Tax Commission for the fiscal yca1 ende.1 June 30, 1970. Our
exan1ination \.\'JS made in accordance with ge11crally accepted auditing
standards and, accordingly. induded such tests (lf the accounting records and
such oth~r auditing procedures as w~ considered n~~ess.ary ill the
tircumstances.
Jn our opinion the accon1panying :1t:itcn1e11t of cash receipts and
disbttrsernents and 1be su.nunary or chang{:s in cash and temporary investment$
present fairly the operations of the ~1l1ltistate Tax Cummission resulting from
recorded co.s.h tr1111~actions for the fiscal year endrd June 30 1 1970, on a basis
consistenl with that or the preceding ycor.
Respectfully submitted,
JOHN M. BYRNE & COMPANY

cdL:c~

CZ.

~d~

Certified Public Accountant
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MULTISTATE TAX COMMISSION
Statement of Receipts and Disbu~emants
For the Fiscal Year Ende<l June 30, 1970

Cash Receipts:
Memben-hip

As~essments:

$ 25,200.24

A pp!icable to Year Ended Ju11e 30, 1969

Applicable to Yea:r End~d June 30, 1970
lnterest and Gain on Sale of U, S. Treasury Bills ..
Total Receipts Froni Assessments and
Earnings on Investments , . . . . . . .

142,350.00

$167 ,550.24
6,173.17
173,723.41

Cost of U,S, Treasury Bills Matured or Sold

301,SS6.S8

Total Receipts ..

475,279.99

Cash Disbursements:
(Net of Reimbursements and Refunds Totaling $6,786.73)
Purchase of C. S. Treasury Bills ..
Operating Expenses:

Payroll . . .
Payroll Taxr~
Employrrs' Insurance ..

s 56,200.69

Bond'j: and I ns.uranct" ,

l ,573.46
1,530.30
l 4 ,122.69
2,697.90
4 ,I 00.08
897.47
350.00

Supplie~

2,204.54

S1aff Travel ,

Commission ~-1embers' Tnvel ..
Relocation Expense~ ..

Other Trave-1 E:-:.penses
Office

and Expense

l·reight and Poi>tage , ..
Printing and Duplll;'ating , ,
Telephont" and Telegraph.
Book~ and Periodicals ,
Advertising .

f\ti.scellaneau:'l , _

350,895.l l

2.952.71
6,729.86
4,045.50
2,008.82
41.80
258.79

Confert!nLcs llOd Com1nittee
Meeting~ or Hc<irings
Ai.:i..:ountin.g Fee~ and Ek1:trunic
Data Proi:esslng _ .

Other Con~u\ting fees
Other CorHra.::t Services
Offii.:e Furniture
Office Equipnu.·nt
Total Operating ~ ... pt::n~i::s
Less: Urtpaid Employee~·
Withheld Ta:\e~
Tota) Disburse.mer.ts . . . .

1,223.28

2,240.00
8,236. l 2
1,162.90
2,987.42
J.999.46
119,563.79
840.03

l IS,723.76

469,618.87

Exce~s of Receipts Over Disburs~mcnts
Cash ln Bank, July 1, 1969

Cash in Bat\k 1 June 30, 1970

5,66Ll2
(l,664.48)
$

4,016.64

MUL TISTATE TAX COMMISSION
Summary ot Changes in Cash ar>d Temporary Investments
For the Fiscal Year Ended June 30, 1970

Cash

TernptJrary

In
Bank

Investments
(At Coit)

1,644.48}

Balances. July l, t 969 .... ' • ' ... ' ' '. ' . ' ($

$ 83.726.58

Total
$ 82,082.10

Additions:

167,550.24

167,550.24

6,173.17

6,173.17

30[.556.58

301,556.SB

Membership Assessments . . . .
lnte:rest and Gain on Sale of

U. S. Treasur~i- Bills ..
Cos1 ofU. S. Treasury Bills
~iacu

red

O(

Suld

..

Cost of U.S. T<easurr Bills
Purchased . ' ....

. ....

350,895.l l
434,621.69

''

~73.635.5

Re.ductions:
Purchase of U.S. Tre.<3sury Bills
Other Disbursements fNet) .
Cost of LI. S. Trc-asury Hlllf'
Matured or Sold . . . . .

l

350.895,lt
118,723.76

350.895.l l
118,723.76
469,61~.87

Balances. June 30. 1970

'' s

350,895.ll
908,257.20

4,016.64

301,556.58
301,556.58

301,556.58
771,175.45

$133,065.11

$137,081.75

Av:ailability of Funds:

Funds Held for Payment of Employees.' Withheld Taxes

$

Fundi; Held for Reserve for Ertlployees' Retirement . . . .

funds Held for Permanent Unappropnated Reserve
Unapp:topdatcd Funds Available for the FoUowing Year

....... .
, . , ..

840.03
5,000.00
100,000.00
31,241.72

$137,081.75
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EXHIBIT D

Plaintiff/Appellant

Court of
Claims

Court of
Annual Return
MTC
Tax Year
Appeals
Filing Date
Election?

1st Amend. Return
Filing Date
3/20/2013

MTC
2nd Amend. Return
MTC Election?3
Election?2
Filing Date
Y

Complaint

Ball Corp.

13-123-MT

325488

2010

12/29/2011

N

9/24/2013

BioRx

11-128-MT

325492

2009

10/13/2010

N

Cargill Inc. & Subs.

12-113-MT

325528

2008

4/30/2009

N

5/30/2012

Y

9/7/2012

N

5/30/2012

Y

9/7/2012
9/7/2012

12/8/2011

Cargill Inc. & Subs.

12-113-MT

325528

2009

6/2/2010

Cargill Inc. & Subs.

12-113-MT

325528

2010

6/6/2011

N

5/30/2012

Y

CIRCOR Energy Products

13-98-MT

325517

2011

11/28/2012

N

5/16/2013

y

Commercial Metals Company

12-161-MT

325489

2010

5/26/2011

Y

Commercial Metals Company

12-87-MT

325490

2009

8/25/2010

Y

7/5/2012

Y

12/2/2011

7/24/2013
12/21/2012

Coventry Health Care

11-127-MT

325481

2008

11/24/2009

Crown Holdings, Inc.

13-106-MT

325518

2008

1/6/2010

N

5/14/2013

Y

8/6/2013

Crown Holdings, Inc.

13-106-MT

325518

2009

12/10/2010

N

5/22/2013

Y

8/6/2013

Crown Holdings, Inc.

13-106-MT

325518

2010

12/6/2011

N

5/14/2013

Y

8/6/2013

Dollar Tree

14-192-MT

325487

2009

10/13/2010

N

12/16/2013

Y

Dollar Tree

14-192-MT

325487

2010

10/14/2011

N

9/30/2011

N

12/16/2013

Y

Dollar Tree

14-30-MT

325491

2008

9/29/2009

N

2/22/2011

N

9/16/2013

Y

Y

7/19/2011

Y

9/10/2014

7/30/2014
7/30/2014
2/6/2014

Hansen Beverage

11-80-MT

325480

2008

12/23/2009

IBM

14-219-MT

325484

2010

12/21/2011

Interstate Gas Supply, Inc.

14-70-MT

325522

2008

8/4/2009

N

12/26/2013

Y

4/17/2014

N

12/26/2013

Y

6/13/2014

N

12/18/2012

N

Interstate Gas Supply, Inc.

14-144-MT

325523

2010

8/14/2011

LORD Corp.

13-124-MT

325534

2008

12/29/2009

LORD Corp.

13-124-MT

325534

2009

12/27/2010

N

12/18/2012

N

5/20/2013

Y

9/24/2013

LORD Corp.

13-124-MT

325534

2010

1/2/2012

N

12/18/2012

N

5/20/2013

Y

9/24/2013

LORD Corp.

13-124-MT

325534

2011

11/15/2012

N

5/20/2014

Y

6/14/2013

Y

9/24/2013

9/24/2013

Michelin Corporation

14-217-MT

325520

2009

12/10/2010

N

7/10/2014

Y

9/8/2014

Paperweight Development

12-160-MT

325485

2009

9/14/2010

N

2/9/2012

Y

12/21/2012

Paperweight Development

12-75-MT

325486

2008

12/21/2009

N

2/12/2012

Y

6/18/2012

N

5/3/2012

Y

2/6/2013

N

3/28/2013

Y

7/3/2013

Rainier Investment

13-15-MT

325476

2009

9/29/2010

Rainier Investment

13-90-MT

325477

2011

10/15/2012

Rainier Investment

13-110-MT

325478

2010

5/3/2012

Y

Rainier Investment

12-32-MT

325479

2008

9/1/2009

N

12/23/2009

Y

8/19/2013
3/28/2012

Raven Industries, Inc.

14-37-MT

325526

2008

12/11/2009

N

11/3/2013

Y

2/24/2014

Raven Industries, Inc.

14-37-MT

325526

2009

9/20/2010

N

11/3/2013

Y

2/24/2014

14-37-MT

325526

2010

11/21/2011

Raven Industries, Inc.

14-37-MT

325526

2011

Rodale

12-101-MT

325516

2008

Rodale

12-101-MT

325516

2009

Raven Industries, Inc.

N

10/18/2013

Y

2/24/2014

12/20/2012

N

12/13/2013

Y

2/24/2014

10/6/2009

N

4/4/2012

Y

8/27/2012

10/12/2010

N

4/4/2012

Y

8/27/2012

Rodale

12-101-MT

325516

2010

9/22/2011

N

4/4/2012

Y

8/27/2012

Sapa Extrusions, Inc.

14-157-MT

325525

2008

10/23/2009

N

5/14/2013

Y

6/24/2014

Sapa Extrusions, Inc.

14-157-MT

325525

2009

12/21/2010

N

5/14/2013

Y

6/24/2014

N

12/26/2013

Y

6/13/2014

Interstate Gas Supply, Inc.

14-144-MT

325523

2011

8/13/2012

Teradyne Inc.

12-63-MT

325535

2008

9/21/2009

N

11/22/2011

Y

5/28/2012

United Stationers

12-59-MT

325515

2008

12/21/2009

N

3/30/2012

Y

5/16/2012

N

11/1/2012

Y

4/2/2013
2/21/2013

Watts Regulator Co.

13-41-MT

325532

2008

9/9/2009

Watts Regulator Co.

13-21-MT

325529

2009

12/8/2010

N

11/1/2012

Y

Watts Regulator Co.

14-10-MT

325533

2010

12/1/2011

N

11/1/2012

Y

Yaskawa NA

11-77-MT

325475

2009

12/7/2009

Y

7/15/2011

Yaskawa NA

13-52-MT

325482

2011

12/31/2011

N

4/19/2013

Yaskawa NA

12-155-MT

325483

2010

12/15/2010

Y

12/11/2012

1/9/2014
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MINUTES OF THE MEETING OF THE
MULTISTATE TAX COMMISSION
(

GENERAL SESSION
December 1, 19(2
D~nver, Colorado

.I

Chairman l3yron L, Dorgan called the meeting to order at 9: 13 a.m.
December 1, 1972, at the Radisson Hotel, Denver,Colorado.
Mr. Corrigan then took the roll call, which showed the following
-·-·-states present, two being recorded shortly after
th~s>)J......cal;i-.---....... ___,_..,., .
Regular Member States

'

-~···

.-~'"'

Al.a;;.ka ·· ·· ·"Montana
·Arkansas
Nebraska
Colorado
Nevada
Hawaii
New Mexico
Idaho
North Dakota
Illinois
Oregon
Kansas
Texas
Michigan
Utah
Washington

--~--As·s·crctate

Member States

Alabama
Arizona
California

---··

..
Mr. Corrigan noted that regular member Indian~_.associate members
M:innesota, Ohio and Tennessee, and ...non-me!nb.iirs Kentucky _al).d. New·-······
York· had been taking .par·t ·in th·e meeting -~_llring.. the·-week, making
a total. of zo··regular members_. .6. ..assod:ate members and 2 non''lilemb.ers in attendance'
·· ···· ··· ·
·
- -· . .
~

Approval of Minutes
The minutes of the last meeting of the Commission having
been mailed to the member states more than 30 days prior .to this
meeting in accordance 'with the requirements of the By-laws, and
no proposed objections, changes or alterations being submitted
from 'the floor, the Minutes were approved as presented.

-2-

(·
Resolutions
Chairman Dorgan had, on November 30, appointed the
following men to be members of the Re!;olutions Committee:
Arthur Fulmer, Florida, Chairman
Jene Bell, Montana
Sydney Goodman, Michigan
Nolan Humphrey, Arkansas
William Peters, Nebraska
·On behalf of the Committee, Chairman Fulmer submitted
resolutions for approval as follows:
;u3SOLUTION No,

l

WHEREAS, the State of Florida- views its position as·
fully consistent with the principles of the. Multistate Tax
Compact and the Multistate Tax Commission as enunciated in
Article I of the Compact; and
WHEREAS, the State of Florida has repealed Articles

III and IV of the Multistate Tax Compact, while still

.legislatively, adhering to .the spirit of the Compact; and
WHEREAS, the State of Florida will continue to
strive together with tax administrators, national tax groups,
----~·--'!-nd representatives of the business. community to develop
new and ;iddi tional methods of resolving mul tistate tax
problems;
NOW, THEREFORE, BB IT RESOLVED that the S.tate of
Florida be recognized as a regular member in good standing
of the Multistate Tax Compact and the Multistate Tax
Commission.
On motion made and seconded, the resolution was unani·
mously approved, Florida abstaining.
\ .'

.. -.. -·-·-- llBSOLUTION .No.
WHEREAS, the purpose of the Multistate Tax Commission
is to bring uniformity to the tax laws of the various states.
of the United States insofar as said laws affect multistate
business; and
WHEREAS, the Commission believes that the business
community and the States should have a single place to which
to take their tax problems;
NOW, THEREFORE, BB IT RESOLVED that the Multistate
Tax Commission invite the business community to attend all

'..

. --.~.---~-- - - · ,,,.....,.,...7. ..;-....... ,~..,...

,,.....,,=,.-""'I,_ . . .'""" ..... ___,,_., ______., .. ,, •.eo--_,, __" ...., .,,..,.._

~'

• , ,,.,

~' ~

• ,_,,

~.,.,.

' •• ,, --,.-- .-

···~···

••

"·-·~----

.,

~

- ••

-------~··

..

(
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sessions of the Commission, serve on Commission Committees,
and assist the Multistate Tax Commission in promoting good
relations with said business community; and
MAY IT FURTHER BE RESOLVED that the Multistate Tax
Commission extend its thanks and appreciation to the
business community for its assistance given to the Commission in all its endeavors to this date.
Upon motion made and seconded, the resolution was
unanimously approved.
RESOLUTION No. 3
(Ame'nding By· law 4 (a))
,.

WHEREAS, notice of a proposed change in By-law 4(a)
was duly given in accordance with the provisions of By-law
12 at the Bismarck meeting on June 9, 1972)

(,

NOW, THEREFORE, BE IT RESOLVED that said By· law be,
and it is hereby, amended to read as follows:

(

'•

l

4 (a) The annu.al meeting of the Commission shall be
the regular meeting of the Commission in each calendar
year next preceding the fiscal year period. A.11 regular
__ _:_ ___ . _,_,J11eetings .of the .Comm:i);sion .. sltal.l_be J:i~l.9. ..011.dates._. and at_
places to be fixed by the Executive Committee unless other·
wise ordered by the Commission.

Upon motion -made and..seconded, the resolution was
unanimously approved,
RESOLUTION

No. 4

WHEREAS, paragraph (d) of By~law 7 provides that
notice of the public hearings of the Commission shall be
given by "publication in at least three metropolitan daily
newspapers having substantial nationwide or regional circulaticm··and in at least one tax journal or putr1·itation"-;-· artd .. ·-··-.. ·- ...

-- - - . - . - ---·--·-·wITTiR.EAs·, "'l:lie ·coiiiintss1onoe'ifeves· tnattlfo. -puo li cfty
.given to such hearings through the extensive mailing list
of the Commission and through the major tax service publi·
cations is sufficient for the purposes of all parties
interested in or affected by the Commission's hearings; and
WHEREAS, the Commission desires to eliminate the
requirement for publication in the metropolitan daily news·
paper~;

'-'·--~---

'

-4-

r,

c'

NOW, THEREFORE, BE IT RESOLVED that paragraph (d)
of By-law 7 be, and it hereby is, amended to read as
follows:
"(d) All hearings shall be open to the public and,
in addition to any other notice required, shall be announced
no less than 30 days in advance of such hearing, (by publi·
cation in at least three metropolitan daily newspapers
having substantial nationwide or regional circulation and
in at least one tax journal or publicati.q,n.) in a mailing.
to the names on the mailing list maintained by the office
of the Multistate Tax Commission, and in sucnother manner
as the Executive Dlrector shall deem appropr1ate.
Mr. Corrigan noted that this resolution would amend
, By-law 7(d) and that notice of such a proposed by-law change is
required to be given a.t the meeting previous to the meeting at
which the vote on such a change is taken. Accordingly, he
.requested that Mr, Fulmer's reading of the resolution constitute
such notice so that the vote on it could be taken at the next
· meeting of the Commission. The request was unanimously approved.
RESOLUTION

No. 5

WHEREAS, notice of a proposed change in By· l.aw 10 was
.(. ~---·-~u_~r_.&.iY.e..ri. •. in_IJ,f.t:;.Ordance with the proyisions of.By-law 12, a~--·
_
·
the· Bismarck meeting, on June 9, 1972;
NOW, THEREFORE, BE IT RESOLVED that said By-law be,
and it is hereby, amended to read as follows:
10. The order of business . at regular meetings of the
Commission shall be:

1.
2.
3.

4.
5.
. .. 5·;
7,
8.
9.

10.
11.

12.
13.

14.

Roll call of the states.
Communications.
Approval of the minutes of the last regular
meeting and of any special meetings held
since the last regular meeting.
·
Report of T:tt<•a:surer.
Report of Executive Director.
-Rep'ort' of Standing Commi tte-es •
Unfinished business.
New business,
Report of Resolutions Committee.
Report of Nominating Committee (at Annual
Meeting),
·
Election of officers and Executive Committee
(at Annual Meeting).
Rep'ort of Chairman.
Comments by Chairman-elect (at Annual Meeting).
Adjournment.

•,
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The Commission ,iay ,order any matter placed on the
agenda for any meeting as special business, or in his discretion, the Chairman may place upon the agenda any matter.
which, he deems of sufficient or pressing importance.
Upon motion made and seconded, the resolution was
. unanimously approved.
RESOLUTION

No. 6

WHEREAS, notice of a proposed change in By-law 3(g)
was duly given in accordance with the provisions of By-law 12,
at the Bismarck meeting on June 9, 1972;
NOW', ,THEREFORE, BE IT RESOLVED that said By-law be,
and it is hereby, amenoed to ,read as £o1lows:
3(g) The Executive Director shall be selected by the
Chairman with the approval of, the Executive Committee, and
shall serve at the pleasure of the Chairman and the Executive
Committee. The Exe cu ti ve Director shall oe in general
administrative charge of the affairs of the Commission.
Subject to any directions given by the Commission and within
its policies, he shall hire, promote, supervise, discharge
and fix the duties of members of the Commission staff. !)e
-··- "shall""prepare the annual rep"ciit required· by-'Article VI, 1 (1)
of the Compact, in time to be submitted t,o the members on
. or before October ~l and transmitted to the governors and
legislatures of the' party states prio'r to the first day of
January next following, In addition, the Executive Director
shall have such other duties as are c.onferred upon him
elsewhere in these bylaws and by action of the Commission
During any time when the Commission does not have an Executive
Director, the Chairman may act as such on a temporary basis
or m_ay select an Acting Executive Director,

-- · ·· ·

At Mr. Corrigan's request, Mr. Fulmer then offered an
amendment to change the' proposed date included in the resolution
from October 31 to November 30" Upon motion made and se'Conded,
this proposed amendment to the resolution was unanimously approved.·
Upon motion made and seconded, the resolution, as so amended, was
also unanimously approved. ,
,.

RESOLUTION

No. 7

WHEREAS, Section III of the current Multistate Tax
Commi,ssion Travel Regulations provides that authorized· air
transportation shall be of the "economy" type; and

(

·6-

(1

WHEREAS, it is the desire of the Conunission to sub,stitute the words "tourist or coach" therefor; and

C'

WHEREAS, said Section III of the current regulations
requires that the Executive Director retain in his custody
all credit cards and issue them to in di vi dual travellers only
as required; and

(

WHEREAS, said limitation is not practical in view of
the travel needs of the Audit Coordinator and in view of the
travel needs of the audit personnel in the New York and
Chicago audit offices; and
, WHEREAS, the Commission desires to authorize the
Executive Director to issue travel cards to members in
"accordance with his judgment as to the travel needs of the
Commission"·
.~

' "

NOW, THEREFORE, EE IT RESOLVED that Se.ction III of
the Multistate Tax Commission Travel Regulations 'be, and they
are herewith, changed to read as follows:
):II.

,Authorized Reimbursement:

a) Transportation: Commercial air tourist or coach
class is normally to be utilized. However, rail or bus
transportation may be substituted therefor when in the best
··---.... int.er_est of the Commis;;,ion. 'l'.r.av.el_b.)!: .. <\,,,per:;ona,1_,Jl,y,tomobile ...... ~ ..·may be utilized. If such automotive tra.vel is, in the opinion
of the Executive Director, in the best interest of the Multistate
Tax. Commission, a mileage allowance of 10 cents per mile is
'authorized. Taxi fares, limousine fares, toll charges, parking
fees and rental car expenses will be authorized in addition to
other transportation expenses. Tlcke'ts for commercial travel
.for employees will normally be procured by the Mul tistate Tax
Commission Account-Clerk without personal expense to the
traveler. The Executive Director is authorized to procure
credit cards and to issue them to employees in accordance
with his judgment as to the travel needs. of t~e Commission.
Authorized travel of other than Commission employees will be
reimburseable by the Commission upon submission of approved
claims.
Upon motion made and seconded, the :resolution was
unanimously approved.
l.'

Mr. Fulmer then thanked Jene Bell of Montana, Sydney
Goodman of Michigan, and Nolan Humphrey of Arkansas, .for their
work with him on the Resolutions Committee.

,.
Treasurer's Report
·(

~'

Chairman Dorgan noted that he had, two weeks .previously,
sent to each member of the Commission a detailed statement of the

,,,_._,
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(
Commission's financial affairs. In the absence of the Treasurer
<from this meeting, Ch<airman Dorgan requested that that financial
statement be considered to be the Treasurer's Report, and that it
be approved as such. On motion made and seconded, his proposal
was unanimously approved.
Chairman's Report
Mr. Dorgan then noted that two weeks earlier he had
sent to all regular members a report "detailing plans for procuring new members, outlining some thoughts on the joint audit
program and other matters." At his request, on motion made and
seconded, that report was unanimously accepted as the Chairman's
Report.
COMMITTEE REPORTS
Sales and Use Tax Committee, Fred 0 1 Cheskey, Chairman
Mr. Corrigan reli'orted for Mr. O 'Ches key that the
Committee had discussed priorities as to which of several suggested activities were most attractive. He said that the
Committee addressed itself primarily to areas in which uniformity
appeared to be possible; and that significant progress had already
been made toward a uniform sales and use tax exemption certifi- <
cate. He said that Gates Rubber Company had been largely
res1rnnsible for the progress which had already !J.eefr made in this
area, He said that their cooperation with theCommission was
indicative of the type whi<ch can be beneficial:,f!:l:: l>~l:J:i:<-the <
bµsiness community and the states,
<
Income Tax Cammi ttee, William Pe<ters, Chairman
<<
Mr. Peters reported that his committee had proceeded
in much the same manner as had the Sales and Use Tax Committee.
It aimed at discussing and getting reactions from both business
and state representatives concerning in which areas uniformity
is most desirable. Statutes of limitation constituted one< such
area of discussion. Mr. Peters said that subcommittees would
soon be appointed< to attack the various problems. He invited
volunteers for those subcommittees.
<
<<
Rules and Regulations Committee, Theodore de Looze, Chairman

,,...·'

I\_<

Mr. de Looze reported that his committee had met
with a large group of business and state representatives on
November 29. It had at that time reviewed< at length the pro·
posed revision of the Commission's corporate income tax<
Tegulations. <As a result of that meeting and of subsequent
executive sessions of the committee, it was unanimously
agreed to recommend to the Commission that public hearings on

',',

I

",

(·
\,

r·.
\ ..

.
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('

the proposal be conducted in accordance with the Multistate
Tax Compact and the by-laws of the Multistate Tax Commission
in order that.,. if the hearing officer's recommendations were
issued promptly, the Commission might consider the proposal
and the hearing officer's report with respect thereto at
the February meeting of the Commission in Washington, D. C.
Joint Audit Committee, Robert Kessel, Chairman
Mr. Dorgan noted that Mr. Kessel had reported his
committee's activities to the Executive Committee on a prior
day. He said that he would consider that report to be incorporated into this meeting by reference. ·
Mr. Kessel had rep-orted that his committee had been
active in 1) creating an audit resour.Ges list consisting of
·corporations which the states had assigned to the Commission for
audit; Z) composing a Regional Information Sharing Agreement
·for execution by the various states; and 3) preparing a. seminar
on jurisdiction.
(The first presentation of this seminar was
conducted at Springf;ield, Illinois, the following week.)

'(

Mr. Dorgan then noted that he had appointed a Long
Range Planning Committee to consider areas of activity to
. __ ... _,which.. tl\.e C.ommission should expect to dQYOte major portions
of its attention during coming years. He has appointed John
Heckers as Chairman 0£ that committee.
·
·
Mr. Dorgan then noted that the Reciprocal Information Sharing Agreement, to which Mr. Kessel had referred, had
been examined by the· members and that several states had
~l!Jready executed it.
He emphasized the importance of its being
executed by as many states as possible, stating that in his
considera.tion it represents a significant milestone in furthering cooperation among the states in sharing ta:x: information •
. (See attached copy.)
Mr .. Norman Nowak, of the Institute for Tax Administration 0£ the University of Southern California, then addressed
the meeting. He referred to the Commission's efforts to obtain
fed'.eral funding of a training program under the Intergovernmental Personnel Act. He said that the rejection of the
application for the funds resulted primarily from lack of
supporting materials from among the states. He noted that
the Commission had sought to obtain the needed material by
distributing a questionnaire (see attachment), but that only
sixteen states had responded to it thus far. He urged all
states to complete the questionnaire as soon as possible,
He .also ·urged all tax administrators to seek additional training funds this year from their legislatur.es in order to be able

\•
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·to take advantage of training programs· which are being made
increasingly available through the Multistate Tax Commission
and the University of Southern California.
Mr. Dorgan then noted that, while the December 7-8
seminar in Springfield had originally been planned for a
group of 18-20 people, eighty people were now expected to
attend. (Eighty five did attend and gave the seminar high
grades.) He said that this was just an. indication of the
success of the Commission as the member states became more
and more appreciative of its benefits ·and increased their
participation in its activities.

r '

He then adjourned the meeting.
l
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STATE OF MICHIGAN
COURT OF APPEALS

INTERNATIONAL BUSINESS MACHINES
CORP,

UNPUBLISHED
November 20, 2012

Plaintiff-Appellant,
No. 306618
Court of Claims
LCNo. 11-000033-MT

v

DEPARTMENT OF TREASURY,
Defendant-Appellee,
and
DEPARTMENT OF TREASURY/REVENUE
DIVISION,
Defendant,
and
MICHIGAN MANUFACTURES ASSOCIATION
and MUL TISTATE TAX COMMISSION,
Amicus Curiae.

Before: RONAYNE KRAUSE, P.J., and BORRELLO and RIORDAN, JJ.
PERCURIAM.
Plaintiff, International Business Machines Corp. (IBM), appeals as of right the trial
court's order granting summary disposition to defendant, Department of Treasury (the
Department). We affirm.

I. FACTUAL BACKGROUND
The facts of this case are undisputed. IBM filed its Michigan Business Tax return for the
tax-year 2008 and calculated its Business Income Tax (BIT) and Modified Gross Receipts Tax
(MGRT) liabilities, both part of the Michigan Business Tax Act, MCL 208.1101 et seq., based
on a three-factor approach taking into consideration property, payroll, and sales. This calculation
was derived from an apportionment formula in the Multistate Tax Compact (the Compact), MCL
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205.581 et seq. According to IBM's calculations, it was entitled to a tax refund of $5,955,218.
However, the Department based its tax liability calculations on the apportionment formula set
forth in the Business Tax Act and concluded that IBM was only entitled to a refund of
$1,253.609.
IBM filed a complaint in the Court of Claims, arguing that the Department's approach
was flawed and that tax liability may be calculated pursuant to the Compact. IBM filed a motion
for summary disposition pursuant to MCR 2.116(C)(l0), arguing that both the BIT and the
MGRT are income taxes and therefore the terms of the Compact entitle IBM to elect to use the
Compact's three-factor approach. The Deparbnent argued that IBM was required to use the
formula set forth in the Business Tax Act or to petition for approval for an alternate formula
pursuant to MCL 208.1309. The Department argued that it was entitled to stunmary disposition
pursuant to MCR 2.116(1)(2).
The Court of Claims agreed with the Department. The court entered an order granting
the Department's motion for summary disposition and denying IBM's motion for summaiy
disposition. IBM now appeals.
IL STANDARD OF REVIEW
"Questions of statutory interpretation are ... reviewed de novo." Grimes v Mich Dept of
fransp, 475 Mich 72, 76; 715 NW2d 275 (2006). Likewise, "[t]his Court's review of a trial
court's decision to deny or grant summary disposition is de novo." BC Tile & Marble Co, Inc v
Multi Bldg Co, Inc, 288 Mich App 576, 590; 794 NW2d 76 (2010) (internal quotations and
citation omitted). 'The trial court appropriately grants summary disposition to the opposing
party under MCR2.116(1)(2) when it appears to the court that the opposing party, rather than the
moving party, is entitled to judgment as a matter of law." Id. (internal quotations and citation
omitted).
Ill. TAX LIABILITY
This case involves questions of statutory interpretation. The "primary goal" of statutory
interpretation "is to discern the intent of the Legislature by first examining the plain language of
the statute." Driver v Naini, 490 Mich 239, 246-247; 802 NW2d 311 (2011). When the
language is clear and unambiguous, "no further judicial construction is required or permitted,
and the statute must be enforced as written." Pohutski v City of Allen Park, 465 Mich 675, 683;
641NW2d219 (2002) (internal citations and quotations omitted). A statutory provision must be
read in the context of the entire act, and "every word or phrase of a statute should be accorded its
plain and ordinary meaning." Krohn v Home-Owners Ins Co, 490 Mich 145, 156; 802 NW2d
281 (2011).
Neither party disputes that the Business Tax Act sets forth an apportionment method for
taxpayers to calculate tax liability, the details of which are not pertinent to the instant appeal.
Rather, the parties disagree about the permissive or mandatory nature of the calculation. IBM
argues that the calculation formula in the Business Tax Act is optional and that IBM was
permitted to calculate its 2008 tax liability pursuant to a different statute, namely, the Compact.

-2-

Pursuant to MCL 205.58l(l)(Art III)(!), taxpayers "may elect to apportion and allocate"
their tax liability in accordance with a three-factor formula specified in the Compact. However,
pursuant to MCL 208.1301(1) and (2), "[e]xcept as otherwise provided in this act, each tax base
established under this act shall be apportioned in accordance with this chapter" and the "tax base
of a taxpayer ... shall be apportioned" in accordance with a single-factor formula specified in
the Business Tax Act. Consequently, there is a facial conflict between the two provisions: the
Business Tax Act mandates that taxpayers' tax liability be apportioned in one way, but the
Compact mandates that taxpayers have the option of electing a different apportionment.
We note as an aside that MCL 205.581 was amended by 2011PA40 to explicitly provide
that the election is unavailable to Business Tax Act liability after January 1, 2011. IBM asserts
that this must mean that the election was available prior to that date. We disagree that the
amendment must mean anything in particular. A statute may be amended only to clarify its
meaning, and the Legislature may do so while making the amendment prospective; "[i]ndeed,
when no appellate court has rendered a decision contrary to the amended language, this would
seem to be an obvious legislative procedure." Kelly Services, Inc v Treasury Dep't, 296 Mich
App 306, 317; 818 NW2d 482 (2012). We decline to speculate as to what the Legislature
intended, and instead we analyze the statutes themselves. We deem the amendment to MCL
205.518 to be of no significance in this context.
We also note that the Business Tax Act contains a provision under which taxpayers may
seek an alternative apportionment methodology. Pursuant to MCL 208.1309(1), "[i]f the
apportionment provisions of this act do not fairly represent the extent of the taxpayer's business
activity in this state, the taxpayer may petition for or the treasurer may require" any of a variety
of other apportionment methods, although the Compact formula is not referenced. Both parties
agreed that MCL 208.1309(1) is completely distinct, and serves a different purpose, from the
Compact election. MCL 208.1309(1) allows a taxpayer to seek permission, which may or may
not be granted, to use a different apportionment method-and not necessarily one bearing any
similarity to the method set forth in the Compact-to avoid some manner of unfairness. At oral
argument, this was described as a "constitutional circuit breaker" to be employed in unusual
situations only where the Business Tax Act's default formula would have a "distortive result."
Tn contrast, the Compact pennits an election of right based on pure whim, which
presumably will be exercised whenever the Compact's apportionment happens to provide a
lesser tax liability. The two serve completely different purposes. Consequently, MCL
208.1309(1) neither conflicts with nor is rendered meaningless by MCL 205.518. The existence
of an election of right under the Compact would not preclude a taxpayer from seeking
permission pursuant to MCL 208.1309(1) to use a unique apportionment formula on the basis of
fairness; and likewise, no taxpayer would ever need to seek permission under MCL 208.1309(1)
to utilize the Compact' s apportionment formula, assuming it to be available. Whether or not
IBM attempted to petition the Department under MCL 208.1309(1) is irrelevant.
Repeals by implication are disfavored and will not be found unless there is a clear
legislative intent to repeal and there is no other reasonable construction of the statutes at issue.
People v Koon, 296 Mich App 223, 228; 818 NW2d 473 (2012). Nevertheless, we reluctantly
conclude that there is no way to harmonize MCL 205.581 and MCL 208.1301. A statute enacted
later in time will generally not impliedly repeal a more-specific earlier statute, Wozniak v
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General Motors Corp, 198 Mich App 172, 181-182; 497 NW2d 562 ( 1993 ), and the first duty of
the courts is to find any possible way of avoiding finding an irreconcilable conflict. Nowell v
Titan Ins Co, 466 Mich 478, 482; 648 NW2d 157 (2002). However, if two statutes are genuinely
in irreconcilable conflict, the later-enacted statute controls. People v Flynn, 330 Mich 130, 141;
47 NW2d 47 (1951). We note that the Business Tax Act is not only the newer in time, but also
seemingly the more specific statute.
IBM's argument, in a nutshell, is that the election available under the Compact was
dormant until such time as Michigan enacted an income tax law providing a different
apportionment method, at which time the election sprung into life to permit taxpayers to choose
one or the other. We do not perceive any possible way to harmonize the mandatory language in
MCL 208.1301 with IBM's theory. If, hypothetically, MCL 208.1301 had introduced its
mandate by stating "except as otherwise provided" or "except as otherwise provided by law,"
rather than "except as provided in this acf' (emphasis added), then it would be obvious that the
Business Tax Act and the Compact were reconcilable, because the Compact would clearly be an
"otherwise provision." But as it is, the plain language of MCL 208.1301 absolutely precludes
any other apportionment except by petition pursuant to MCL 208.1309. The possibility of
electing a different apportionment fonnula as a matter of right is simply not permitted.
IBM has provided us with authority suggesting that the Compact is a binding contract. If
it were to be so construed, then the Compact's election would survive the enactment of the
Business Tax Act and essentially function as an exception to the Business Tax Act's dictates,
much as IBM argues. Our Supreme Court has explained that a statute will not be deemed a
contract in the absence of exceedingly clearly-expressed intent by the Legislature. Jn re Request
for Advisory Opinion Regarding Constitutionality of 2011 PA 38, 490 Mich 295, 319-325; 806
NW2d 683 (2011). Our Supreme Court has indicated that this would essentially require the
Legislature to specifically use the words "contract" or "covenant" or to otherwise explicitly
"surrender its power to make such changes." Id. Pursuant to Const 1963, Art 9, § 2, "[t]he
power of taxation shall never be surrendered, suspended or contracted away."
Nowhere in MCL 205.581 is it specified that the Compact is a binding contract. Notably,
pursuant to MCL 205.581(1)(Art Xl)(a), the Compact shall not be construed to "[a]ffect the
power of any state or subdivision thereof to fix rates of taxation, except that a party state shall be
obligated to implement article 111(2) oftbis compact." This provision does at least superficially
appear to bind future Legislatures. However, Article III(2) is not the election provision at issue
in the case at bar. Otherwise, the Compact provides that any portion found in conflict with a
state's constitution is severable, Article XII, and that party states may withdraw at any time by
enacting a repealing statute. Article X(2). Although the Compact does provide for a proper way
to repeal the Compact, it does not appear to constitute a truly binding contract. Enacting a
conflicting statute might arguably be an improper way to repeal the Compact, but not an
impermissible one.
In principle, if the Business Tax Act did not impose an "income tax," then there would be
no conflict. Under the Compact, '" [i]ncome tax' means a tax imposed on or measured by net
income including any tax imposed on or measured by an amount arrived at by deducting
expenses from gross income, 1 or more forms of which expenses are not specifically and directly
related to particular transactions." The Business Tax Act provides several bases for tax liability,
-4-

including a "business income tax," MCL 208.1201, and a "modified gross receipts tax," MCL
208.1203. It also, according to the Department, includes two other tax liabilities not at issue
here. The Treasury argues that the "modified gross receipts tax" is not an "income tax," but even
if this Court accepts that argument, which we do not now decide, the Department concedes that
the "business income tax" is an "income tax." Consequently, at least one of the tax liabilities at
issue here would, but for MCL 208. 1301, be amenable to the Compact's election. Consequently,
simply construing the Business Tax Act as "not an income tax" is not an option.
IV. CONCLUSION
We are compelled to conclude that the Business Tax Act repealed by implication the
election provision found in the Compact. The Comt of Claims properly granted summary
disposition to the Department. IBM was required to compute its tax liability pursuant to the
Business Tax Act and did not petition for an alternate method of calculation under MCL
208.1309. We affirm.

Isl Amy Ronayne Krause
Isl Stephen L. Borrello
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STATE OF MICHIGAN
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INTERNATIONAL BUSINESS MACHINES
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No. 306618
Court of Claims
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v

DEPARTMENT OF TREASURY,
Defendant-Appellee,
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DEPARTMENT OF TREASURY/REVENUE
DIVISION,
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MICHIGAN MANUFACTURES ASSOCIATION
and MULTISTATE TAX COMMISSION,
Amicus Curiae.

Before: RONAYNE KRAUSE, P.J., and BORRELLO and RIORDAN, JJ.
Riordan, J. (concurring)
For the reasons set forth below, I concur with the majority's opinion in all respects
except regarding the issue ofrepeal by implication.
As recognized by the Michigan Supreme Court, repeals by implication are disfavored.
Wayne Co Prosecutor v Dep't of Corr, 451 Mich 569, 576; 548 NW2d 900 (1996); Knauffv
Oscoda Co Drain Comm 'r, 240 Mich App 485, 491; 618 NW2d 1 (2000). Repeals by
implication "will not be indulged in if there is any other reasonable construction." Knauff, 240
Mich App at 491-492 (quotation marks and citations omitted). This reluctant approach to repeals
by implication is a result of our recognition that "if the Legislature intended to repeal a statute or
a statutory provision, it would have expressly done so." Id. at 491. The party asserting a repeal
by implication also bears a heavy burden, one that is not easily satisfied. Id. at 492.
-1-

In light of our Supreme Court's admonishment regarding repeals by implication, I
conclude that the Business Tax Act did not repeal by implication the Compact. The Business
Tax Act, MCL 208.1309(1), provides that a taxpayer may use a different method of calculation if
the taxpayer petitions for an alternate method of calculation. This is harmonious with the
provision in the Compact, MCL 205.581, which allows for different methods of calculation.
While the Business Tax Act certainly makes it more difficult for a taxpayer to use a different
method of calculation, that difficulty does not render it irreconcilably inconsistent with the
Compact.
Nevertheless, the plain language of the Business Tax Act states that "[e]xcept as
otherwise provided in this act, each tax base established under this act shall be apportioned in
accordance with this chapter." MCL 208.1301(1) (emphasis added). Since "shall" is a
mandatory term, Janer v Barnes, 288 Mich App 735, 737; 795 NW2d 183 (2010), the plain
language of the Business Tax Act requires apportionment to be based on the method set forth in
the Business Tax Act. Thus, as the majority recognizes, IBM was required to compute its tax
liability based on the formula set forth in the Business Tax Act.
Therefore, I concur only with the majority's conclusion that IBM was required to
compute its tax liability pursuant to the method of calculation set forth in the Business Tax Act.

Isl Michael J. Riordan
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ing mechanisn1s :iddressing inters(ate matlers beyond comli10n boundary dis- ·
··. putes is largely a development ofthe twentieth ceritury, compelled by the
' CX(:)losionin interstate issues and !he CQ[lfinuing development Of government
institutions in n~sponsc !()the economic; political, and soda! integration of the .
· nation. Theref9re, the u~e cif interstate comp1;1cts to create ongqing administrn,Jive·;ind reglllatory agencies is a llatural outgrowth of modem government and
necessi!y if states intend to manage their mullila\eral r~lationships short
federal preemption. Forex'an:iple, the cr~ation ofthe Washington Metropolitan
· •.•. Area Tmrrsi1 Aythnrity (WMA.TA)liy an interstate compac1'~ was arguably .
·.· •.•. inevitable given the growing infrustructure need£ of the Washington, D.C met~
· ropolitan area. Abse1n federal intervention, art interstate compact between the
Disirjd of Co!Umbia,.Maryland, and Viri;iinia offered tfie only fully binding
. n1ech:anisrn to resolve a complex multista,le issue ofexcet:ding importance to
lhatregion: the creation, integration and manageme.nt of1nass transii systems.
ifr an urbtin area spa.nning. several independent arid sovereign governmental.·
.. units.· Likeivisc, the air transportation needs of that area resulted in the adop- .
· · lion of un imerstate compact between the District of Columbia and the Com-. · · ·
... ·.• 01onweillth ofVirginl;i creating the Metropolitan Washingfon AlrpiJrt Authority .
to administer Reagan NationalAJrpiJrt arid Dulles .International Airport. Both .
of lhe,Se compacts iJhistrate the oeed to take regional approach to multistate .
. regulati9n, ;ill approach that n.:oognlzes that many affairs, and particµla,rly those ·
.·.·. ()f 1<1rge multistale n:ietropolittiA areas, ignote state boun(Jaries a!ld therefore
can O()Jybe a,ddressed ori a regional.b;isis with quasi•regiona! go~ernments not ..
i.l(teclly answerable to any p:micu)ru: state; ..
'
. ... .. .
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. . . The .modem use· of
compacts has raised new issues regard mg ••..•
· ·' · to 0gl"essicj0al c6nsenr n:qui.rernents, administration of cornp~d affairs, and the'
· l.ireadth of topics subject toresolution through the comp!lctrnec[laniSm, Com" ·
, paCls come in v,arious natures, the subjec;t matter of wl)ich i~ limited only by the · ' '
. crc:)tivity oflhe drafters; ihe re:\diness of st;Jte legislatures to adopt a corn pact,
· a1idthe, willingness ofCongress to.give its consent, if necessary. All unusual
', .feature of aninterstate compact does n.ot make ii iny.alid; the combined legisla- .· ; '
tive powers of Congre!ls ai1d of tile several states pem1it awidc rnnge ofpem;iu- •...
· ·· . taiions and. combinations for governmental action, 3 ~ (.:'onsequer1tly, Ccmgres(
and the states
~Ollstnict a.itemati ye regiort4I gqvt:rnments with particular. izcd pci\VCrS notwithstanding any specific constitutional principles authorizing •
. , . · · ~uch governn1ent ~nits. The subject rr)nuer of an interstate sompactis ~ot, .
··· · therefOre;lirnited)y any specific constitutiona.lrestrictions: rathcr,aswith any •
· ·, \·o~tract,"'the subject rnattet is largely left to the \liscreiion of the parties, in·
this case the mtmber stutes <ind Ccmgress in the exerci$e of its consenr au1hor'
. Hy, ifapplicabl~. As>vi!J be. <lisc;ussed in greater detail,. wheri .it approves ;i· ·..
'··• · • .:umpact, Congressexerdses the legislative p()wer that the cornpad threaiens to ·
· encroach upon, and dedan;s that thecompact is consistent with Congress's
·.· sµpreme p(>\VCr in tJuit area. Thb is, in effect, lheonly restriclion on either the .
comp<icting process or speei fie subject mailer of the agreenient short of finding
the compact itself unconstitutional. Acc~lrdirigly,just as Congress may itself
· erit1d it law th.at interferes \vit.h interstate commerce, for e;xample, i\may also . ·
··. · ·.. give upprtl\'al lo a multi-stute conipad interfering with interstate commerce}'
Co111pacts can, therefore, affect nati9nal interesL-;, but ge)1.:ral!y m1ly inthose
.· ' cas;;s \\'here Congress consen[sc' . ·.•·. · · ... ·· •· · .· ·.· · • ·· ·
· ·.· •. .· · :• .• >·
· · .. Because ()f the broad nature of the compact instrument, 1t is. diffic~lt to·
categorize neatly. or with 1:1re<1l speciticity the types of compacts now in ef:•.·. ·. fee\: S6riie h;NettiecJ to categorize compacts along very'fine lines ofddineation; such as facilities (bridgci and tunnels), marketing.and developmef)I ..
•·. (pro\noting sale of agricultural products), or lottery (to admiriis1er interstate
. lotteries), (0 l)ame ju's1.a few exa1l)ple~.Jn fa~t, some broader generglizations ...
·.. or charaderitalions can be made that essentially divide compacts into three .·
.·.· categories. perhaps the mo~t familiar compaCts are boundary COllJpacts, which
· estl\blishofficiuloorders betweenstates.Examplesofsuch compacts include ·· ·
th¢. Vir~iniacTel)ne$see
l3ound:1ry
Agreerpent
ofl
$03, th.-: Ari~ona~Callfotnla
_.
. . . . ·. - ..
·. . . ..
..
.
. .
.
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Seaule Mastet Builders Ass'n v. Pac: N.W. Elecc Power & t:o~servalion .

Plan11ing Council, 786F.2d1359 (9th Cir. 1986}; .. ·
, :
••.. ·.. ·
· · · ····'.·. 34. Intake Water Co: v. Yellowstone River Cumpuct Cumni'ii; .590 F. Supp.293 · ·
(b. Morie 1983).
·
· · ·
· ·
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Missouri~~ebraska

. .··Boundary Compact of 1963,· the
Boundary tompac1 of
1999,and the Virginia-West Virginia Boundary Compact ofJ998, Such compacts are intended ioresolve ouistandingjudsdictional questions between the
member states and provide the .only means for adjusting borders given the
so,•ereign. statti,s of states, Boundary compacts are tn;ly "one-shot'; agreements. int he sense that they do notcall for the creation of ongoing adminis, ·
, trative .agencies but neyertheless resolve an intersrnte dispute With a high.
·. degreeciffinality Such compact!>are, in the end.the simplest compacts \o
· implcmentbeca.~se pf the \mmediate p¢rmanency of the outcome, ,although
.
..
th6 negotiations to reach consensus can be quite contentious.
·.. ·. It is itnportarit to note th;it boundary compacts can have far-reaching
.
effects. While perhap$ simplein their immediate implementation, boundary
--·~-.- c.cqmpacts'can-implicate a wide array ofmaners ex1ending to stkh-fasu_es ,-as
·fishing rights,' ta;xing authority, law enforcement, transportation, and the like,
. ,For examplc;!he Coa~!iil Zone Management Aclof 1972j5 reli0d upon e;-;istc
,ing or amended intersta!e compacts and the principle ofdeliminalion lo de·
· termine whether. offshore resource development was "adjacent'' to a sti11e.
Thii; deter~1ination was important because under the Coastal. Energy Impact
. Program (CE!P), federal financial assistance was available t.o those. coastal·
· swies off whose shores resource development was being i;:onducted on the
oLilt;rtornillent<;l shelf}" As a result, Lhe geographical. description of the area'
"adjacent"; to each coastal state and the use of interstate compacts or judicial
detenninatiolls had a direct impact on the amount of funds a state could
realize from the progra111, Boundary compacts are not inconsequential.
A second category of compacts is "advhory" compacts. Such compacts
are more ak.in lo administrative agreements. betweet) states, primarily because
· they lack formal enforcement mechanisms and life designed not Lo actually
resolve an interst.ate matter, but simply to smdysuch matters. An example of
· such 3. comp4ct is the Delrnarva Penir(sula.Advisory Council Corripact be- .
· tween. Delaware, Maryland, and Virginia. 37 While creating a formafinterstate
body, this compacUimits the council to identifying the perceived regional
pro(llems; finding solutionsJhat .improve economic conditions, quality qf

35, 16 U.S.C. § 1456a(b)(4)(B) (1976),
36. The. Coastal Energy Impact Program (CEIP). was eitablished under the
Coastal Zone Management Actof 1972, Pub. I... No. 92-583, § 308, 86 Stat,
1280,.as amended by Coastal Zone Management Act Amendments of J 976,
Pub. L,Nd, 94-370, § 7, 90 Stat. iOI J(codified at J6. U.S.C. § 1451 (1979))_
37. DELcCooE ANN, tit. 29, § J I !Ol (2003); VA. CooEANN, § 2.2·5800 (2003), ·

Chapter I
l ,,.

life, and environmental concerns of the D~lmarva Peninsula; and reporting
the findings to the states' leaders<
..
.· .
.
. .· ·. . .
B.y their very tef!T\S, advisory compact~ cede no ~tale sovereignty nor
delegate any governing power lo a compacl-created agency. As such, adv.isory compacts generally do not require congressional consent because they
do not contribute to political C:ornbinalions that would· be detrimental to the
supremacy of th('! federal government. However, states mriy seek federalparJh:ipation in <idvis0 ry compacts out ol'concern that the end result of 1he study
m;iy leao to agrpements that impact fodernl interests-.for example, studies
that may lead to agreements on management of navigable rivers orripariari
..• right~: Scekipgfederal participation in thisconlC)(\ may be precautionary and
prudent: it is not, however, legally required or absolutely necessary if the end
resuJ(iSmErelyacl\iisoi')llo-ihcmembefstates. Congress riiay even promote
. ~uch advisory.compacts, a' it arguably did by creat.ing the Northern Great
.• Plains Regional Au1hority, d.1arging that b()dy with developing and c.oordimning.economic developmentplans and making appropriate recommend<\..lions 1.0 the states and federal government.·" Hmveyer, one must distinguish
· betwe~n federzl participo.tion in an.advisory compact and.the need to obtain
congressional consent lo such compacts. While the fedcr.tl government may
be a partii:ipant, iJ is questionable whether congressional consent, even if
·granted; would have any legal impact because of the nonbinding advisory
· · nature
.
.
.
. ',,.of the nureen1ent.
.....
Finally, the broadest and largest category of interstate compact may be
cal.led "regulatory" or "administrative" compaets. Sucti compacts, which are
largely n de\;clopment of the twentieth century, embrace. wide·ranging topics,
·including tegiOnal planning and development, crime control, agriculture, t1oocl
control, water-resource management •. education, !llental health, juvenile delili. queilcy • .;hi Id support, and so forth. Examples of. such compacts include the
'southern Dairy Compact 39 (regulate and provide regional price wpport for
dairies): the lllterstate Compact for Adult Offender Supervision (regulate the
·. movement ofadult offenders across slate li11es); !he Midwest Radioactive Waste
'

-

-'

'

'

38. 7U.s.c. § 2009bb-1

'

(2003). ·

-

.,

·

· 39: The implementation of the federally funded farm bill program-the Milk
Income.Loss Contract {MlLC); 7 C.F.R. ·§ 1430.202 (2004)-b)' the U;S,
Department of Agriculture on August 13 I 2002, superseded stale price supc
port an.d marketing legislation. including several dairy compacts. Conse' .
qu~~tly. ~t~re!;lairy compacts ma)' bclistedas dormanL However, this federal
program nins through September 30, 2005, at whkh time state dairy com' ·
pacts may be reactivated.
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Disposal. Coii1pnct (regulate i-;idioactlve waste disposal): the C0 lumbia River
Gorge Compact (zorJing regulation, planning and development); the lntersttite
Mining Compact (establish a commission toprornote conservation. and standard~ for l')nd.re1aoration, and promote. natural resource development): the
Tahoe Regional PlanningCoinpact (crea!ci n.n administrative ageocy and regu. lates land use, development, and riparian rights in the Lake Tahoe Basin): and
the Washington MetwpolitanAn:aTransit Regulation Compact (regulates pas.. senger transportation ~y private carrier). Perhaps the besH<J10Wo l\nd first troly
"reguhnocy'" tompact is the 1921 Port Authority of New York~New Jersey
· Compact, wiJich provides joint agency regulation of.transportation, terminal.
. commerce, and trade facilities in the New York City met;opolitan area. The
. New Yo.rk-N.ew Jersey Pon Authority Compact rcpresentxthe beginning of ii ·
._ shi(tjn tfieuse oLcompncls awayfronunukingborder .adjustments and.toward.
regulating a br\)a(] class. of.interstate activities through the creation ofwpra, ·
· stute_ sub-federal adn1inistratiye agencies.
Although boundary and adVisoryconipacts cmllilloe '10 exist, and bound;iry compacts continue t(J be u.sed on an irregular basis, it is the administrative
compnct that has become the subject of great interest in tetent ye:1rs.' 0 Administrative compacts empower the member states, acting in their joint and
collective capacity, to provide coordinated regulation on a broad range ·Of
activities largely wit~out regard to state borders. Most Important, many ad,
ministrative compacts have given rise to independent and ongoing administrative agci)cies, such 35 the New York-New Jersey Port Authority.that occupy
aunique spllce in the design of American government.Such commissions are
neither federal in nature nor. state in scope. Administrative co 01p11c1~ have
. created powerful governii)g commissions appropriately described as a"third
lier" of government, a tiet that occupies that space between the spber('. of
. federal authority on<l !)'le sphen: ofindividuul s.tate authority.

1.2.2 • Contracts Between St11les
.

~

'

-

-

'

.

In defining the nature otcompact5, it i$ perhaps more useful to define
1¥hat they ;ire not. White enacted virtually identically by every party state's
, legislative body, compacts are not uniform law~ or model laws as those terms
·are .typically understood in the·tegal communitiUnlform laws.,,,_:such m; the,
: '
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~dmpacls

ot'.1he most
boundf\I)'
is the Missouri-Nebraska Bound- .
· ;iry Cqmpact, which $OU~ht 10 address state-line issues as a rest1kof changc=s

· in the channel of the Missquri River. See J'ub. L No. 106-lO L 113 Stat.
1333 (l 999). See also Reel River Boundary Compact, Pub. L. No. !06288, i 14 Stat. 919 (2000),

C/lapter 1 .

th~

· Uniform Commercial tode, the Uniforn1 Probate Code, and
Gifts .to· ..
Minors Act-;1re.~nut:ie<l largf!iY verb.;itim in each stale. Model at ts are de. ~ignedto serve us guideline legislation that states canborroWfrom or adaptlo
. S\litrhelr individual needs and conditions. Promulgated l;iy the N11tionaJ Conference ofComrnissfimers on Unifol111 State Laws, uniform acts represent
· ·. -the outeqme of an effort to studv and review the laws of the slat.es .and deter. mine which areas should. be u~lform between the states, Legislatures are
·.·urged to'adoptuniforrn acts exactly as wriUcn 1o·promo1e such uniformity;
Although 1.egislaiures are urged lO adopi uniformacts written, they ate.
ndtrequired to doso imd m<)y make cha11ges 10 flt individual state needs.
Unifprm acts do notconslitute a conrract between che states, even ifadopted
t>y alI ~lutes ill the imme form, and thus, unlike contracts, are not .binding
' · upon or cnforceaple nguinsi-the states. Each state retains complete authority
. lo unil:.tterally amcndor change such' codes lo meet its unique circumstances.
There. is 110 prohibition In .uniform acts limiting the ability of statelegislatun:s lq alter panituh1r provisions as times change or to address the peculiar
dome~tic~ politic'il d~cllmstances in 'i state. A state may, in the .exercise of its
authority 61for intrastate mhitcrs, amend or repeal a uniform law in totaL
Although· chere niay be ri corllm(m unocrstanding among slate legislatures
that uni form act~ require unifonnicy to. be effective on a national basis, there
is no legal consequence co a slate ignoring the (.le.sire or need for such uniformity, The. foi.lure ofa state to enact or maintain "unifonnlty'' ('arries nQ legal
consequence; one state cannot sue anmher state .in the U.S. Supreme Cour[
for damages orcoforcememofa uniformityrequjtem!';nL Consequently, there.
·.exist variations betwe~rrslales in their respective Versions or the Uniform
Commerdal Code. It is not uneon1mol1, therefore, to find man)' "uniform;,.
..
laws distinctly l)on-unifon)1 when compared on a stnte-m-state basis.
. · ·.. Neither are compacts adminlstrativ<" agreements betweenstate agencies
• entered into to ease .the now of commerce, inf0nnation, or the like across
stale lines. Such agreements, frequendy created by comparable state execu.tive agencies, llsually subject to. some prior legislative .approval, have Htnited •
·application .and c(fccL For example, the Pennsylvania swe legislature has
Specifically _authorized the. ex\!cutipn of administrative agreements between
.·its slate ageodes and those of olherstates for the purpo~e pf air,ppflutiOIJ
• control. 41 A reciprocity provision o{ an actthat empowers a secretary of state
fo. ascertain which .Slates grant reciprocity. to other resident~ and. to embody .
the tindings in the offi\:ial form of11 "reciprocity agreernerii'.' does not rise to .·

as

. •.. . .

~~ample

4 !'.(Jn¢
ofa leg1sla1ively uuthonzed actminlstrative,agreemenccan be ·
·
. found at, 35 PA. CoNs. STAT.§ 4103 ('.W03).
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th~level of a Formal interstate tompactsuchas to fall within the domain of

the Compact Clause." Statute~ creating an execu!lve i:lepartment m1.1y ;tlso
entiple such departments to enter into recipr9cal agreements with other states'
·· agencies1yithout further action by ·a state legislature." S1,1ch agreements. are .·
subject 10.amendmtnuhrough thcadrnini~tratiVe prrn;essani:l are clearly subjecno unilateral change by individual me111bef state$, mainly because adn1lnistrdtive agreements, even when iluthorized by a iaate Jegi~lature, cannot bind
the hanq:; o}the legislature as to ct1anging the subs4J.ntive law<ir some future
point•
• · ·.··· · · .· . · • .• · . .•...· · .•. •·· . ··.· .. · .· ...•.. · · · .•. ··..... · · ·.··
· .· ln10rstate compacts haye qu~lities similar lo both Uniform laws and mimlnistr:.uivc Ugreemems.Yhey are clearly uniform between ri1cn1bcfstates as
evidenced by the enac1nient of virtu;,lly identical wau1es by the legislature;;
.·..of e<Jch membecrswte. Likewise, many. roodem compactsaddress.administra~ •... ·
tive mauen; and frequently create ongoing agencies. Compai:ts 111ay even
m1thorize1hecreation of "sub-compact" reciprocal agn:elilenL~ be I ween membecsltites."' H.owever, compacts are aJundamental departure from the more
common nicchanisms of s1a1e-basf:d adjustments .lo fntcrstl)te relations 0r the
. creation of unif()ll1)ity between states becau~e they are fundamentally inslru~ · ·
rnems for contractually allocating colkctive stale governing aurhority. This
in turn rruly require the member states .to cede a portion or their i.ndividual
· . $oVereignty for the collective good ofthe met11ber states. Therefore; tom,
· pacts; whef\ properly enacted. are foliy e.nforceable contracts between the
members in. addition to possessing legal standing wiihin each state. UrHike
administr;1t.ive agreements or ufiiforrn laws, iriterslute compacts are the sole
. example of th~ powerot <me slate legislature to hind '111 future legf statures to
... certain principles govemin{the subject matterofthe agreement .. The Contracts Clause of the U.$. C<)ns1itution prohibhs the impairment of contracts,
· •and that prohibition extends ro inter~tate compacts.
· . ..
.
For example, in the t;ise of the Interstate CoinpactJor.Adl!ll Offender
Supervision, all mernbersta1es are bound in an en{orceable agreement gov,
. erning the controlled movement of~dult offenders across state. linesc Ail)~.
. su hsequent legislative. act by a member ·state,• short of outright repeal pursu. · ant to the terms o(the cp[npact, cannot substantively change the nature of the
relationship be.tween ·rhe. mernb~rsiotes ootthe governing principles outlineif
· in thecompac1.ln
effect~
by agreeing
to enter.into.a
compuct, member states .
.
'
_·.
,,
... ,.,
'
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Bo~ev. Ba~en, 06 Ni.;~.52:l(JIJ;<l952);
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43. RobertsT()bacco Co. v. Michigan Dep't of !lev~nue, 34 N,W.2d 54 (Mich.
•.
J948):
- .
.
. . ... . . . .
•r
•
.•
.
44. Stale "· Manning, 532 N. \V.2d 244 (Minn. J 995)..
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EXHIBIT H

Health Net, Inc. v. Dep't of Revenue
Oregon Tax Court, Regular Division
September 9, 2015, Decided; September 9, 2015, Filed
TC 5127
Reporter

2015 Ore. Tax LEXIS 117
HEALTH NET, INC. and SUBSIDIARIES, Plaintiffs, v.
DEPARTMENT OF REVENUE, State of Oregon,
Defendant.
Judges: [*1] Henry C. Breithaupt, Judge.

(4) The department is, and at all times mentioned herein
was, the duly created agency and instrumentality of the
State of Oregon charged with the administration of the
tax laws of Oregon. ORS 305.120. 1
(5) This court has jurisdiction over this action pursuant
to ORS 305.2701101 and 305.5011}).

Opinion by: Henry C. Breithaupt

Opinion
ORDER DENYING PLAINTIFFS' MOTION FOR
SUMMARY
JUDGMENT
AND
GRANTING
DEFENDANT'S CROSS-MOTION FOR SUMMARY
JUDGMENT

(6) This is an action for refund of co1poration excise
[*2]
taxes paid by taxpayer in the amount of
$458,369, plus interest, for the tax years ending
December 31, 2005; December 31, 2006; and December
31, 2007. The amounts for the individual years at issue
are: $90,632 for 2005; $103,614 for 2006; and $264,123
for 2007.
(7) During the years at issue, taxpayer engaged in a
multi-state, unitary business. Accordingly, taxpayer

I. INTRODUCTION
This corporation excise tax case for the 2005 through 2007
tax years is before the court on cross-motions for summary
judgment filed by Plaintiffs (taxpayer) and Defendant (the
department).
II. FACTS
The relevant facts have been established through stipulation,

including stipulated exhibits. For the years at issue, those
facts are as follows.
(1) Taxpayer, a Delaware Corporation headquartered in
Woodland Hills, California, is engaged in the delivery

of managed health care services through health plans
and government-sponsored managed care plans.
(2) Taxpayer is a federal affiliated group.
(3) Taxpayer began doing business in the State of
Oregon no later than 1989 and has continued doing
business in Oregon since then.

was required to determine the portion of its consolidated
income subject to tax in Oregon by apportioning
unitary income pursuant to an apportionment formula
in the Oregon Revised Statutes.

(8) In its original tax returns for the years at issue,
taxpayer apportioned the Oregon component of its
consolidated income by using the Oregon apportionment
formula found at ORS 314.650 which includes a single
sales factor for apportionment.2 Taxpayer's 2005 return
was timely filed October 19, 2006. Its 2006 return was
timely filed October 18, 2007. Its 2007 return was
timely filed October 20, 2008.
(9) The Internal Revenue Service ("IRS") audited
taxpayer's original federal tax returns for the years at
issue. The IRS completed its audit and issued a Revenue
Agent's Report with respect to the 2005 return on or
about August 9, 2007, and an undated [*3] Revenue
Agent's Report with respect to the 2007 return on or
about July 2, 2009. No changes were made to the 2006
return.

1

Unless otherwise specified, the court's references to the Oregon Revised Statutes (ORS) are to 2003. There were no material changes
in later editions for the years at issue.
2

The term '"sales" is defined in the statute as ,.,.all gross receipts of the taxpayer not allocated under ORS 314.615 to 31.4.645."' ORS
314.610(71.

Scott Damich
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(10) The department audited taxpayer's original Oregon
tax returns for the years at issue. The department
completed its audit in January 2010. At the completion
of the audit, taxpayer was assessed additional tax for

2005 in the amount of $43,209, and for 2006 in the
amount of $35,439; the department decreased tax for
2007 in the amount of $56,966. On or about February
1, 2010, taxpayer paid $55,875 ($43,209 tax plus
$12,666 interest) for 2005 and $43,284 ($35,439 tax
plus $7,804 interest) for 2006, such payments resulting
fron1 refund offsets from other tax years.
(11) On or about October 15, 2010, taxpayer filed
timely amended returns/claims for refund for the years
at issue ending December 31, 2005, and Dece1nber 31,

2006, and subsequently filed a timely amended
return/claim for refund for the year at issue ending
December 31, 2007, on or about July 7, 2011. The
amended returns/clai1ns for refund changed the
apportionment formula to the equally-weighted
three-factor formula (property, payroll, and sales) set
forth at ORS 305.655, the Oregon enactment of the
Multistate Tax Con1pact [*4] (the "Compact"), in
accordance with Article Ill section ], of the Compact
(the "Compact Election").

(12) In Notices of Proposed Refund Adjustment dated
May 11, 2011, the department denied taxpayer's refund
claims for the years at issue ending December 31, 2005,

and December 31, 2006, on the basis that the Compact

(18) For the years at issue, Oregon did not change its
Compact membership status to anything less than full
membership.
(19) Taxpayer's Oregon taxable income subject to

apportionment for the years at issue was $212,656,J 03
for 2005, $178,742,961for2006, and $495,156,474 for
2007.
(20) Taxpayer's Oregon payroll for the years at issue
was $15,655,388 for 2005, $18,298,032 for 2006, and
$17,449,624 for 2007, and taxpayer's everywhere
payroll for the years at issue was $642,479,812 for
2005, $761,803,334 for 2006, and $774,312,433 for
2007.
(21) Taxpayer's Oregon payroll percentage (i.e., Oregon
payroll divided by everywhere payroll) for the years at
issue was 2.4367 percent for 2005, 2.4019 percent for
2006, and 2.2536 percent for 2007.
(22) Taxpayer's Oregon property for the years at issue

was $8,614,258 for 2005, $9,653,981 for 2006, and
$10,665,344 for 2007, and taxpayer's everywhere
property for the years at issue was $698,277 ,293 for
2005, $728,873,891 for 2006, and $797,253,428 for
2007.
(23) Taxpayer's Oregon property percentage (i.e.,
Oregon property divided by everywhere property) for
the years at issue was 1.2336 percent for 2005, 1.3245
percent [*6] for 2006, and 1.3378 percent for 2007.

Election was not available to taxpayer.

(24) Taxpayer's Oregon sales for the years at issue were

(13) In a Notice of Proposed Refund Adjustment dated
August 23, 2011, the department partially denied

$372,139,784 for 2005, $391,487,495 for 2006, and
$400,658,306 for 2007, and taxpayer's everywhere
sales for the years at issue were $11,561,469,701 for
2005, $12,308,639,159 for 2006, and $13,319,774,216
for 2007.

taxpayer's refund claim for the year at issue ending

December 31, 2007, on the basis that the Compact
Election was not available to taxpayer.

(14) Taxpayer timely appealed the Notices of Proposed

(25) Taxpayer's Oregon sales percentage (i.e., Oregon

Refund Adjustment and requested an in-person
conference with the department regarding the Notices
of Proposed Refund Adjustment for the years at issue.

sales divided by everywhere sales) for the years at issue

was 3.2188 percent for 2005, 3.1806 percent for 2006,
and 3.0080 percent for 2007.

(15) By Conference Decision Letter, dated April 2,
2012, the department upheld the refund denials on the

(26) Under ORS 314.650 through 314.665, taxpayer's

basis that the Compact Election was not available to
taxpayer.

was 2.9421 percent for 2005, 3.1806 percent for 2006,
and 3.0080 percent for 2007.

(16) Taxpayer timely appealed the department's denial
of its refund claims under [)RS 305.2 70(10 ), 305.280,
and 305.418 to the Magistrate Division of the Oregon

(27) If the Compact Election were allowed, taxpayer's

Oregon apportionment percentage for the years at issue

Oregon apportionment percentage for the years at issue

Tax Court.

would be 2.29636 percent for 2005, 2.3023 percent for
2006, and 2.1998 percent for 2007.

(17) By Order filed on October 16, 2012, those refund

(28) Based on paragraphs 19 and 26 above, taxpayer's

claims were specially designated for hearing in the
Regular [*5] Division of the Oregon Tax Court.

Oregon tax due for the years at issue was $264,525 for

2005, $375,217 for 2006, and $308,008 for 2007.
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(29) Based on paragraphs 19 and 27 above, if the
Compact Election were al1owed, taxpayer's Oregon tax
due for the years at issue would be $173,893 for 2005,
$271,603 for 2006, and $43,885 [*7] for 2007.
(30) Except to the extent that ORS 305,765 requires
otherwise, if taxpayer were permitted to use the
apportionment formula set forth in ORS 305.655, it
would be entitled to a refund of tax for the years at issue
of $90,632 for 2005, $103,614 for 2006, and $264,123
for 2007, plus interest as provided by law. If taxpayer
were not permitted to use the apportionment formula
set forth in ORS 305.655, taxpayer would not be
entitled to a refund for the years at issue.

111. ISSUES
There are six issues for decision in this case:
(1) What is the effect of Oregon Laws 1993, chapter
726, section 20 (codified and hereafter referred to as
ORS 3/4.60(j)?
(2) Did the legislative process employed in adopting
(JR,)' 314.606 violate Article l\{ section 22. o( rhe
()reqon Constitution (the "Full Text Provision")?
(3) Did the action of the Oregon Legislature in adopting

ORS 314.606violateArticle /, section.21. of1he (Jregon
Constitution (the "Oregon Contract Clause")?
(4) Did the action of the Oregon Legislature in adopting
ORS 314.606 violate a federal statute?

(5) Did the action of the Oregon Legislature in adopting
ORS 314.606 violate Article!, Section JO, Cl@se I. of
the [lnited States Constitution [*8] (the ''Federal
Contract Clause")?
(6) Did the action of the Oregon Legislature in adopting
OR!) 314.606 violate Article 1. Section 10. Ck1use 3. of
the United States Constitution (the "Compact Clause")?

IV. ANALYSIS

Taxpayer contends that the action of the Oregon Legislature
in adopting ORS 314.606 violated the Full Text Provision,
the Oregon Contract Clause, the Federal Contract Clause,
and the Compact Clause. Taxpayer--correctly--does not
inquire as to the authority of the Oregon Legislature to
adopt ORS 314.606. That authority is plenary, subject to
certain specific limitations. 3
Under the "first things first" doctrine, Oregon courts first
examine state statutory issues and state constitutional claims
before addressing any federal statutory or federal
constitutional claims. II11ghes v. State of Oregon. 314 ()re.
I, 12, 838 P2d 1018 (1992) (citing Stelts v. State of Oregon.
299 Ore. 252. 257, 701P2d1047 (1985); State v. Kennedv
295 Off. 260, 262. 666P2d1316 (1983i). 4 As between state
statutes and state constitutional matters, Oregon courts
ordinarily analyze state statutory challenges before state
constitutional ones. Ste/ts 299 Ore. ar 257. The court
therefore first addresses the effect of 0 RS 314. 606 and
whether the actions of the Oregon Legislature in enacting
ORS 314.606 violated either procedural or substantive
provi_sions of the Oregon Constitution.

A. Oregon's Effective Disable1nent of the Co1npact Election
It is frrst necessary to determine whether, in adopting (JRS
314.606, the Oregon Legislature effectively disabled the
Compact [*9] Election. 5 If it did not do so, the taxpayer
would prevail in this matter without further consideration of
other arguments as to the statute.

Prior to 1989, the apportionment formulas in ORS 305.655
and ORS 314.650 were the same: both used the three-factor
formula. ORS 305.655. Art IV, § 9 (1987) (apportionment
formula under Compact); ORS 314.650 (1987)
(apportiomnent formula under Oregon UDITPA). 6 In 1989,
the Oregon Legislature amended the formula under Oregon
UDITPA to provide for double-weighting of the sales factor,
but did not do the same under the Compact formula. Or
Laws 1989, ch 1088, § 1 (amending ORS 314.650) (effective
for tax years beginning on or after January 1, 1991). The
legislature subsequently amended the statute several more

3

See Hans A. Linde, Without Due Process: Unconstitutional Law in Oregon, 49 Ore. L Rev 125, 146 (1970).

4

Id. at 182; Hans A. Linde, First T71ings First: Rediscovering the States' Bills of Rights, 9 U Balt L Rev 379 (1980).

5

Artic1e lU section 1, of the Compact provides: "Any taxpayer subject to an income tax whose income is subject to apportionment
and allocation for tax purposes pursuant to the laws of a party state * * * may elect to apportion and allocate his income in the manner
provided by the laws of such state * * * without reference to this compact, or may elect to apportion and allocate in accordance with
Article r_v ." ORS 305.655. Art UL § 1.

6
"Oregon UDITPA" as used here refers to ORS 314.605 to 314.675. "UDITPA" used alone refers to the uniform law from which
Oregon UDITPA was derived.
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times, providing for 80 percent sales factor weighting in
2001, and finally moving to a single sales factor in 2005.
[*JO] Or Laws 2001, ch 793, § 1; Or Laws 2005, ch 832,
§§ 48-49.
In 1993, the Oregon Legislature enacted ORS 314.606,
which provides: '1n any case in which the provisions of
ORS 314.605 to 314.675 are inconsistent with the provisions
of ORS 305.655, the provisions of ORS 314.605 to 314.675
shall control." Or Laws 1993, ch 726, § 20. 7
The parties agree that prior to the enactment of (JRS
314.606, taxpayer could elect either the single-factor sales
formula under Oregon UDITPA or the three-factor forn1ula
under the Compact. (See Ptfs' Mot Summ J at 32; Defs
Cross-Mot Surnm J at 19.) Taxpayer argues that it continued
to have the Compact Election for the years at issue. (Ptfs'
Mot Summ J at 32-34.) The department asserts that ORS
314.606 effectively disabled the Compact Election. (Defs
Cross-Mot Summ J at 17-22.) In taxpayer's view, ORS
314.606 did not effectively disable the Compact Election
because a choice between the compact apportionment
formula and an alternative state formula is not inconsistent
with--indeed, it is contemplated by--Article Tl! of the
Compact. (Ptfs' Mot Summ J at 32.) The department argues
that taxpayer's contention would render ()RS 314.606
meaningless. (Defs Cross-Mot Summ J at 19.)
To resolve this issue, the court starts with the text, context,
and legislative history of the statute. p(;E v. Bureau of
Labor and Industries 317 Ore. 606. 610. 859 P2d 1143
(1993); State v. Gaines. 346 Ore. 160 17/-72 206 P3d
/042 12009). ORS 314.606 provides that Oregon UD!TPA,
including amendments, [*11] controls where its provisions

are "inconsistent" with the Compact's provisions. See Po11ierex Com v. Dept. a( Rev., 357 Ore. 40, 72. 346 P3d 476
12015) ("[Oregon] UDITPA states that, if any of its
provisions conflict with the provisions of the Multistate Tax
Compact, which Oregon has adopted, then the provisions of
I.Oregon] UDITPA control. ORS 314.606") (alterations
added). Inconsistent is defined in relevant part as "lacking
consistency: incompatible, incongruous, inharmonious: as *
* * of propositions, ideas, beliefs : so related that both or all
cannot be true or containing parts so related." Webster's
Third New Int'! Dictionary, 1144 (unabridged ed 2002).
As an initial matter, the statutory formulas provided in
Oregon UDIPTA and the Compact are inconsistent, as both
provide that "all business income sha11 be apportioned"

according to their respective formulas. ORS 305.655. Art IV

£2; ORS 314.650. As to the same taxpayer at the same time,
both"cannot be true." The Compact Election did not resolve
an inconsistency. It neutralized any inconsistency through
the use of an election.
In taxpayer's view, ()_RS 314.606 provides two formulas and
inconsistency is determined by looking to the Compact,
including the Compact Election. In the department's view,
inconsistency is detennined by looking at the [*12] Compact
and Oregon UDITPA apportionment formulas without regard
to the Compact Election. The court finds that both
interpretations are reasonable. As such, the plain text of the
statute is ambiguous. Context and legislature history resolve
this ambiguity.
The context of the statute shows that the legislature intended
ORS 314.606 to disable the Compact Election. The context
of ORS 314.606 iucludes ORS 305.655 and Oregon UDITPA.
Under taxpayer's view, there could never be an inconsistency
for which ORS 314.606 would apply--thus, ORS 3J.l.6U6
would be meaningless. That is not an acceptable reading.
Vaughn v. Pacif-lc f.lort!nvest Bell Telephone. 289 ()re. 73.
83, 611 P2d 281 Cl 980 ). Therefore, taxpayer's position must

be rejected after examination of the context.
The legislative history of ORS 314.606 further supports the
department's view that the legislature intended to effectively
disable the Compact Election when it enacted that provision.
Testimony by department personnel and the Legislative
Revenue Office at niultiple committee meetings to House
Bill (HB) 2058 (1993) shows that the legislature intended
that result.
The departn1ent's summary report, submitted as written
testimony, stated that section 20 of the biU (which would
become ORS 314.606) was proposed so that "the provisions
in the customary apportionment statutes take precedence
over any inconsistent [*13] provisions contained in the
[Compact]." House Committee on Revenue and School
Finance Subcommittee on Income Taxation, HB 2058,
January 26, 1993. (See Def Ex Bat 76.) That "solution" was
to address the "problem" where "[t]he [Compact] sometimes
differs from the customary apportionment provisions of
[Oregon UDITPA], most notably in the double weighted
sales factor and the constitutional violation requirement for
the existence of distortion." Id. 8
Testimony before the House Subcommittee on lncon1e
Taxation on January 28, 1993, lends further support to this
understanding:

7

Recall that ORS 3-14.605 to 314 67-2 are Oregon UDITPA. See _OTR _n 6 (slip op at 8 n 6).

8

The constitutional violation requirement is not at issue in this case.
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Don O'Meara, DOR: Section 19 just refers to where
Section 20 ends up in the Oregon Revised Statutes.
Section 20, we are a part of and Oregon has adopted the
multistate compact for corporations as it applies to the
apportionment of income between the states. And we
also have our own Oregon statutes regarding this, and,
regarding the apportionment of income. Excuse me,
this measure would clarify that the Oregon provisions
specifically would take precedence over the provisions
of the compact where there is any conflict. A couple of
specific examples that are listed is in the, there is a
standard three .factor formula for apportioning [*14]
income that is sales, property and payroll. Oregon
currently double weights the sales factor of those three
factors, gives double: weighting to .that as ·opposed to
the other two factors. And the multistate compact does
not do that. What this-this would clarify that our double
weighted sales method would take precedence for
Oregon over that multistate compact.
Jim Bucholz, DOR: If I may, I'm Jim Bucholz, without
this change it's not clear the taxpayers may have the
option to use the three factor or the four factor formula.
And we want them all to be on the same playing field.
(Def' s Addendum, Ex B.)
The discussion before Senate Committee on Revenue and
School Finance on May 3, 1993, is likewise supportive of
the department's view:
Don O'Meara, DOR: Section 20 is there to--it states
that in corporations of states that are apportioning
corporate income it states that our statutes takes
precedence over any Multistate Tax Commission rules
that might be in conflict. Specifically, this would say
that the double weighted sales factor in the Oregon, in
Oregon statute overrules the MTC rules.
Jim Manary, Legislative Liaison, DOR: You have, I
can't remember, a number of decades ago you adopted
in statute the uniform act [*15]
for multistate
corporations. In the uniform act, the provision for the
apportionment, the rnultistate income is the basic three
factor formula, property, payroll and sales. And then
more recently you specifically changed the sales factor
to double weighted and so what you have now in statute
is in one part of the statute you have the uniform act
which says it's the basic three and then you have
specifically have said we want to double-weight sales.
We put this in here to say that when you specifically do
something different than the uniform act, what you've
specifically done controls, not the uniform act. That's

why we have--the testimony and the intent we thought
was to use double-weighted sales otherwise you have
both in the law and it's unclear whether a taxpayer
could actually take a choice, either double-weight or
not double-weight depending on their circumstance,
there's two statutes in there. So this is to say that when
you specifically change something from the uniform act
that controls. (Def's Addendum, Ex B.)
Finally, the Senate Revenue and School Finance July 13,
1993, hearing further confirms this reading:
Dick Yates, Legislative Revenue Office: Again Section
19 is again a connect date [*16] or an application
date-or excuse me, Section 19 adds Section 20 to
Oregon law. What you have in Chapter 305 is the
Multistate Tax Compact essentially copied in full. And
what you have in Chapter 314, which relates to income
taxes generally, both corporate and personal, are specific
provisions particularly relating to how income is
apportioned to Oregon. And what this section says is if
there is an inconsistency in the Jaw as it appears in
those two chapters that you take-you give precedence to
the-or preference to the Oregon statutes in Chapter 314.
So you follow what you've said to do specifically rather
than what's in the tax compact. This would relate to for
example double weighting of the sales factor. The
Multistate Tax Compact uses a three factor formula and
Oregon law now provides for the double weighting of
the sales factor. (Def' s Addendum, Ex B.)
There is no indication in the record that there was any
contrary legislative history.
This review of the legislative history resolves the issue of
legislative intent. The court has no doubt that the legislature
intended to disable the Compact Election when it enacted
ORS 314.606.

B. The Full Text Provision
Taxpayer argues that if ORS 314.606 effectively disabled
the Compact [*17] Election, the legislature's adoption of the
statute necessarily violated the Full Text Provision. (Ptfs'
Mot Summ J at 35.) That section provides: "No act shall
ever be revised, or amended by mere reference to its title,
but the act revised, or section amended shall be set forth,
and published at full length." Or Const Art 1\( § 22.
An act that is "original in form, and complete ill itself,
exhibiting on its face what the law is to be, its purpose and
scope, is valid, notwithstanding it n1ay, in effect, change or
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modify some other law upon the same subject." Warren v.
Crosby. 24 Ore. 558. 561-62. 34 P 661 (1893!. The policy
behind the provision is as follows:
"The evil it sought to remedy was the mode in which
the legislative power was sometimes exercised in the
enactment of revisory or amendatory laws. This evil, as
is well known, was the practice of amending or revising
laws by additions or other alterations, which, without
the presence of the original law, were usually
unintelligible. Acts were passed, amending an existing
statute by substituting one phrase for another, or by
inserting a sentence, or by repealing a sentence, or a
part of a sentence, in some portion or section thereof,
which, as they stood, often conveyed no meaning, and,
without examination and co1nparison with the original
statute, [*18] failed to give notice of the changes
effected. By such means an opportunity was afforded
for incautious and fraudulent legislation, and endless
confusion was introduced into the law. Legislators were
often deceived, and the public imposed upon by such
modes of legislation."
Id. at 561. In Warren, a state statute restructured local
taxation and repealed all earlier local taxation ordinances.
Id. at 558-60. The statute was a complete, illdependent act
of legislation; it granted county officials the power to assess
and collect tax, and it expressly repealed all other local
property tax assessment laws. Id. at 564. The act did not
purport to amend any earlier statute. As such, it did not
violate the constitutional prohibition.
Article IV, section 22, does not prohibit amendments or
repeals by implication. Where an earlier statute required
legal guardians to provide clothing for inmates, a later
statute providing the opposite was an implied repeal of the
earlier one and thus did not violate the provision. In re
ldlenu1n's Conunitni.enl 146 Ore. 13. 27 P2d 305 (]933);
see also Gilbertson el al v. Culina1·v Alliance et al 204 Ore.
326, 282 P2d 632 r1955i (statute providing that earlier act
"shall not be applicable" to later act was repealed by
implication that did not violate the provision). Where an
earlier statute provided that it was the exclusive method for
nominating [*19] candidates for office, a later statute
expressly providing an alternate method repealed by
implication the exclusivity provision of the earlier statute
and was not violative of the Full Text Provision. Patron v.
}Vithvcombe, 81 Ore. 210. 159 P 78 (1916).
As noted above, ORS 314.606 provides that 11 [i]n any case
in which the provisions of ORS 31-1-.605 to 314.675 are
inconsistent with the provisions of ()f?S 305.65-~, the

provisions of ORS 314.605 to 314.675 shall control." It does
not purport to amend the Compact; rather, it provides a
tie-breaker for inconsistencies between UDITPA and the
Compact. It is an independent, complete law. It does not
repeal the Compact Election, but, rather, effectively disables
the Compact Election. However, even if the court were to
find that it did repeal the Compact Election by implication,
that would not offend the constitutional limitation under the
Full Text Provision.
Passage of ORS 314.606 did not violate the Full Text
Provision.
C. The Oregon Contract Clause
The Oregon Contract Clause provides: 'No * * * law
impairing the obligation of contracts shall ever be passed."
Or ('onst. Art J; § 21. Taxpayer argues that the Oregon
Legislature's action in adopting the Compact created a
statutory contract, the obligations of which are in1paired by
OR5' 314.606. The four questions a court asks to determine
whether a law violates the obligation of contracts, including
statutory contracts, [*20] are: "(1) is there a contract?; (2) if
so, what are its terms?; (3) what obligations do those terms
require?; and (4) has the state impaired an obligation of that
contract?" ,t.foro v. S1ate of(Jrerton, 357 ()re. 167. 194, 351
P3d 1(2015) (citing Strunk v. PERE. 338 Ore. 145 170 108
P3d I 058 12005 !I. Recent Oregon cases addressing the
public pension system, such as Moro, have not had to
determine whether, in fact and in law, there was a contract.
In all such cases the existence of a contract was a settled
conclusion based on prior decisions. In the case before this
court the existence of a contract is not settled and possibly
determinative.
1

In analyzing whether a contract exists, this court looks to
general contract law rules; however, when a state is a party
to a purported contract, the court "supplement[s] the general
rules of contract law with additional considerations informed
by the state's role serving the public." Id. The state may
legislatively bind itself to a contract as long as it is not
11
contract[ing] away its police powers or limiting its power
of eminent domain." Id. al 195 (citillg Huehes, 314 Ore. ot
14) (internal citation and quotation mark-, omitted). However,
the Oregon Legislature may bargain away its power to tax
and spend. Huehes, 314 ()re. at 14 (citing E'ckles v. Stare of
Oregon. 306 Ore. 380. 399. 760 P2d 846 (1988)).

D. Existence of a Contract Under Oregon Law--the Question
of Illusory Pron1ise and Consideration
For a [*21] statutory contract to exist, traditional ele1nents
of a contract must be present, including offer, acceptance,
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and consideration. 9 A1oro 357 Ore. at 195-97; H'uglze~ 314
Ore. at 14.
"Consideration is defined as some right, interest, profit,
or benefit to the promisor * * * or some forbearance,
detriment, loss, or responsjbility given, suffered, or
undertaken by the promisee * * *. Shellev l~ Portland
fog & Barge Co .. 158 Ore. 377, 387, 76 P2d 477
(1938); C~un1nI-ings v. ('enrral ()regon Bank et aL. 110
Ore. 101. 103 223 P 236 (1924!. 'Benefit' means that
the promisor has, in return for the promise, acquired
some legal right to which he or she would not otherwise
have been entitled. S'hel!ey. I 58 Ore. at 388. 'Detriment'
means that the promisee has, in return for that promise,
forborne some legal right that he or she would otherwise
have been entitled to exercise."
E"nunert v. No Problern !larrv, Inc .. 222 ()re. App. 15], 155.
192 P3d 844 (2008). Under the Restatement (Second) of
Contracts, consideration may be found where parties
exchange reciprocal promises. Restatenient (Second) of'
Contracts Ii§ 71, 75 (1981). Oregon courts follow the
Restate1nent. See ~)~tovall v. ,)'tate By & 771roueh ()rerzon
Dep't of Tronsp .. 324 Ore. 92, 124, 922 P2d 646 (1996).
(citing Restaternent (Second! of' ('011-tracts § 71 cnlt e).
Neither party suggests that any purported consideration
other than purported reciprocal promises was present in the
formation of the Compact. No Compact member [*22] state
paid money or gave up anything other than the purported
promise to participate in the Compact.

In recent Oregon cases, statutory contract consideration was
concededly present. In the PERS litigation cases, the
employees worked in exchange for promised pension
benefits. In Eckles, employers seeking to enforce the
statutory contract made payments into a state accident
insurance fund that they otherwise were not obligated to
make. Indeed, in Eckles, the court noted that the state's
purpose in enacting the statute at issue was to "induce
skeptical employers" to participate in the fund. Eckles, 306
()re. at 393. Tiris court has had occasion in the past to apply
these principles. Klinger v, Dept. of Rev., 21 OTR 347. 354
!2014).
The Compact presents a particular problem as to the
existence of consideration. This is because Article X{2 !
permits any member state to withdraw from the Compact at
any time. This right is not dependent on any condition or
procedural requirement outside the control of a withdrawing

state. In such a case, the question is whether the promises
that taxpayer alleges the State of Oregon and other states
purportedly made are illusory promises. That question
implicates the principles set forth in sections 2 and 77 of the
Restatel/1ent. Oregon follows the principles of the [*23]
Restaten1ent. See f'urrer v. Soutlnvest Oregon Co1nn1un.itv
College, 196 Off. App. 374, 380 11 1, 103 P3d !18. 121
(2004) (citing Restatement § 2 onr e (1981)); Medak v.
llekimian, 2-11 Ore. 38, 41-42 404 P2d 203 (1965) (citing
Restatement (First) of Contracts § 79 and illus 1, (1932),
comparable to l?.estaten1.ent {Second) of C'ontracts § 77 and
illustrations thereunder).
Section 77 of the Restoten1.ent provides:

"A promise or apparent promise is not consideration if
by its terms the promisor or purported promisor reserves
a choice of alternative performances unless
"(a) each of the alternative performances would have
been consideration if it alone had been bargained for; or
"(b) one of the alternative performances would have
been consideration and there is or appears to the parties
to be a substantial possibility that before the promisor
exercises his choice events may eliminate the
alternatives which would not have been consideration."
Restatenient (Second) o( Contracts § 77 (1981). As the
commentary to the provision elucidates, "[w]ords of promise
which by their terms make performance entirely optional
with the 'promiser' do not constitute a promise." Id. cnit a.
The illustrations to the Restaten1ent provision show that the
unfettered right to terminate an agreement without notice
leads to a failure of consideration: "A promises B to act as
B's agent for three years from a future date on certain [*24]
terms; B agrees that A may so act, but reserves the power to
te1minate the agreement at any time. B's agreement is not
consideration, since it involves no promise by him." Id. illus
2,; see also id. cn1t b. illus 4 (no consideration where right to
terminate without notice at any time); id. illu,v 5
(consideration present where right to terminate on 30 days
notice because "he promises to continue the agency for at
least 30 days").
Williston on Contracts provides as to this doctrine:

"Where an illusory promise is made, that is, a promise
merely in form, but in actuality not promising anything,
it cannot serve as consideration. Even if it were

9
This court sees no reason to discuss offer and acceptance as elements of the analysis. Neither party has raised a question on those
elements.
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recognized by law, it would impose no obligation, since
the promisor always has it within his power to keep his
promise and yet escape performance of anything
detrimental to himself or beneficial to the promisee. In
such cases, where the prornisor may perform or not,
solely on the condition of his whim, his promise will
not serve as consideration.

"* * * *
"[A] promise to employ as long as it suits the employer
will not serve as consideration for the employee's
return promise. Similarly, in any case where a promise
in terms or in effect provides that the [*25] promisor
has a right to choose one of two alternatives, and by
choosing one will escape without suffering a detriment
or giving the other party a benefit, the promise is not
consideration. It is for this reason that a promise, in a
bilateral agreement, under which the promisor expressly
reserves to itself the right of immediate cancellation at
any time is not consideration. Where, however, the
right to cancellation is tempered by its terms, express or
implied, or by operation of law, so that cancellation is
not solely at the whim of the promisor, the promise may
serve as consideration."
3 Williston on Contracts § 7:7 (4th ed). Oregon courts
follow the same principles. A "provision giving party
unlimited discretion to relieve itself of [an] obligation under
[a] contract render[s] [that] contract illusory." Furrer 196
()re. App. at 380 11 1 (citing Shannon v. lvfathers 271 ()re.
148. 152 537 P2d 705 (1975)).
Section 2 of the Resfate1nent contains related provisions. In
relevant part it states:

"A promise is a manifestation of intention to act or
refrain from acting in a specified way, so made as to
justify a promisee in understanding that a commitment
has been made."
Restate1nent (Second) of' Contracts

§

2 (1981).

The relevant commentary to sec/ion 2 is as follows:
"Words of promise which by their terms make
performance entirely [*26] optional with the "promiser"
whatever may happen, or whatever course of conduct in

other respects he may pursue, do not constitute a
promise. Although such words are often referred to as
fonning an illusory prontlse, they do not fall within the
present definition of promise. They may not even
manifest any intention on the part of the promiser. Even
if a present intention is manifested, the reservation of
an option to change that intention means that there can
be no promisee who is justified in an expectation of
performance."
Id. c1nt e. Oregon courts have followed this doctrine. See
l0~urrer, 196 ()re. Arp. at 380 n 1 (citing Restate1nen.r
(Second) of Contracrs § 2 c1nt e). 10

Courts applying the principles [*27] of secrion 2 have
concluded that apparent undertakings leaving with a party
an unconditional right of cancellation or withdrawal involve
no promise at all. Where a purported promisor reserves the
right to determine the nature or extent of its performance, no
promise, and hence no consideration, is given. Davis v.
(;eneral Ft.Jods ('orporation. 21 F Sitpp ·l...f-5. 446 (SDlVY
1937) (internal citations omitted). One court has
characterized such a statement as constituting merely a
statement that "I will if I want to." In re Adirondack Ry.
Corp., 95 BR 867, 874 (Bankr NDNY 1988) (internal
citation omitted).
The fact that the withdrawal provision in Article Xr2)
provides "[n]o withdrawal shall affect any liability already
incurred by or chargeable to a member state prior to the time
of such withdrawal" does not change the analysis. First, this
is merely a statement and does not even purport to be an
undertaking by any member state. Second, the statement
does not alter the fact that each state can determine the
nature and extent of its performance by choosing when to
withdraw. The statement does not express a condition
precedent to the right of withdrawal. Rather, the statement
describes a limited consequence of the unconditional right
of a state to suspend performance at its own discretion. In
context, see ORS 305.655. Arts VJ, § 4, Vlll. § 2, the
reference [*28] to "liability already incurred by or chargeable
to a party state" is a liability to the Commission or other
member states for dues or the costs of common audit. The
court concludes that the provision provides no more than
what would otherwise be available to other member states in
quantzan 7neruit or quasi contract. But a remedy in quantun1
ni.eruit is not a remedy arising from an express contract. Ken
HOod Co11structh1n v. J)ucific Coast Construction, 203 Ore.

10
The Restaternent acknowledges that where there is a legitimate reliance interest, that interest may be protected. Restateinenf (Second)
o{ Contracts § 90 (1981 ). However, there is no reliance interest shown here. Taxpayer has m8:de no showing of a reliance interest of other
states. Nor has it shown that it structured its affairs in reliance on use of a specific apportionment formula. Indeed, it paid its taxes under
the single sales factor and only later amended its return to claim the benefit of the three-factor formula under the Compact.
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App. 768 772 126 P3d 1254, rev den, 341 Ore. 366 143
P.3d 239 (2006). The same is true for a remedy in quasi
contract. Kaslunir v. l)atterson 289 ()re. 589 591 616 P2d
:168 (] 980 ).
The withdrawal provision renders any purported promises
illusory. 11 No contract was formed by the states adopting the

Compact. 12
E. Existence of a Contract under Oregon Law -- Other
Tenns and Reflection of Intent
Even if consideration adequate to support enforce1nent were
present in the Compact, the terms of the Compact do not bar
the adoption by states of amendments or disabling legislation.
A canon for construction of statutory contracts is that one
"will not be inferred from legislation that does not
unambiguously express an. intention to create a contract."
llughes. 314 ()re. at 14; see lvloro. 357 ()re. at 195. This
high bar is placed in the analysis due to the fact that, as a
general rule, a legislature is not considered to act so as to
bind future legislatures. See Hughes 314 Ore< at 13. 13
While there may be exceptions to the general rule, they must
be demonstrated clearly and unambiguously.
In determining whether a statute constitutes or embodies a
contract, "primary importance" is given to the text and

context of the statute. H-ughes. 314 Ore, at 24-26. Use of
mandatory words like nshall" can be indicative of legislative
intent [*31] to bind future legislatures through a statutory
contract term. Strunk, 338 Ore. at 220-21; see AionJ 357
Ore. at 210. Furthermore, "doubtful cases should be resolved
in favor of fmding a provision is not a term of the
contract[.]" Moro 357 Ore. at 204.

1. Express Tem1s
Without dwe1Iing on what has already been discussed, the
withdrawal provisions of the Compact are perhaps the
single greatest indication that the parties did not intend any
member state to be cOntractually committed. The law of
illusory promises is based on what the courts have said
about what reasonable persons can and cannot rely upon and
what "promises'' the law will enforce. This doctrine should
also inform the decisions of courts about what legislators
employing such language intended in terms of contractual
commitments binding upon later legislatures.
At the outset, it bears observing that there is, in fact, nothing
in the Compact that says member states may not amend or
disable provisions of the Compact or that only withdrawal
was available to a state that did not wish to continue
providing the Compact Election. In 1959, prior to action on

"

As taxpayer concedes, v[t]his is not the type of contract where the parties exchange obligations[.J'' (Ptfs' Resp and Reply at 23.) The
court is unaware that there are any other kinds of contracts.
12

In many cases where a party seeks to establish illusory promises, courts conclude that the implied covenant of good faith and fair
dealing supplies the necessary restriction on the apparent ability of a party to solely determine the nature and extent of its performance.
E.g., Shannon l~ A1athers, 271Ore.148 15'.2:, 531. P2d 705 0975); Pacific Pines Co11s1r..1'. Youna. 257 ()re. l9f 477 P2d 894 (1970).
The doctrine that an implied covenant exists is not inconsistent with the law of contracts among private parties, and it may even be
applicable in [*29] contracts in which a state is a party and where such things as goods or services are the subject of the contract. It

can, however, have no place when the question is whether a statutory contract binding later legislatures exists. In those cases the test
of clear and unambiguous expression does not permit implication of terms. See _OTR _n 13 (slip op at 20 n 13).
13

This rule is no mere formality. It is premised upon the fundamental notion in a republican form of government that legislatures are
representative bodies that should, [*30] except in unusual situations, respond to the wishes of their constituencies. They should not be
governed by the policy choices of prior legislative bodies with potentially different constituencies or constituencies with different policy
choices. As the United States Supreme Court has observed:
"This well-established presumption is grounded in the elementary proposition that the principal function of a legislature is
not to make contracts, but to make laws that establish the policy .of the state. Indiana ex rel. Anderson v. Brand, 303 lLS.
95. 104-05. 58 S Ct 443. 447-448 82 L Ed 685 (1938). Policies, unlike contracts, are inherently subject to revision and
repeal, and to const:Iue laws as contracts when the obligation is not clearly and unequivocally expressed would be to limit
drastically the essential powers of a legislative body. Indeed, '[t]he continued existence of a government would be of no
great value, if by implications and presumptions, it was disarmed of the powers necessary to accomplish the ends of its
creation.' Keefe v, ('/ark, 322 ·u,S. 39~_,, 397. 64 S Ct 1072. 1074. 88L1?.d 1346 (1944) (quoting {_'[JJJ_rfes River Britfoe v.
H0rren Bridge. 36 ·u.s. 420, 11Pct420, 548. 9 L Iid 773 (1837))." Nai. R, f'sne1: Corp. v. .4.7: & S.FR.. 470 l'l.S. 451.
:4§_tj 105 S Ct 1441. 84 L Ed 2d 43~ (1985) (internal quotation marks omitted).

Scott Damich

Page 10 of 21
2015 Ore. Tax LEXIS 117, *31
the Compact, the Oregon Legislature adopted the Interstate
Compact on Juveniles. See ORS 417.010··"-17.080. That

compact specifically addresses and limits amendments.
[*32]
Amendment may be made only by unanimous
agreement. See ORS 417.040 (Article X(C)). Legislatures
obviously can provide for restrictions on amendment if they
wish to do so. No such restriction is found in the Compact.
And, as the court in Hughes noted, the job of the court in
construing a statute is "not to insert lA.'hat has been on1.itted,
or to omit what has been inserted." liughes, 314 ()re. at 28
(quoting ORS 174.010).

ORS 305.655 provides that the Compact is "hereby enacted
into law[.]" Of course, legislatures enact many bills into law
each session. And legislators obviously know that prior law
can be amended. The court must assume that the members
of those legislatures are aware of the rule as to when
legislation contains an enforceable agree1nent binding future
legislatures. See iWastriano v. Board of Parole, 342 ()re.
684. 693. 159 P3d 1151, 1155 (2007) (legislators presumed
to enact Jaws "in light of existing judicial decisions that
have a direct bearing on those statutes"); Rorick ''· Dalles
Citv, 140 Ore. 342. 346-47, 12 P2d 762 763 (1932)
(legislature presumed to know of restrictions in municipal
bond statute when it passed law subject to those restrictions).
Accordingly, a statement that something is "enacted into
law," without more, most likely supports a conclusion that
the Oregon Legislature using those words considered itself
to be adopting a 1nalleable law and not a statutory [*33]
contract, binding future legislatures.
The Cornpact's purposes as described in Article l are to
"facilitate" and "promote" uniformity, convenience, and
determination of tax liability. There is no statement that a
purpose is to guarantee any of such values or results.
As to uniformity, which appears to be the overriding value,
at least for taxpayers, the court notes that adoption of the
Compact came shortly after the adoption by Oregon of
14

UDITPA. Ore Laws 1965, ch 152, §10 (adoption of Oregon
UDITPA, later codified as ORS 314.650); Ore Laws 1967,
ch 242, §1 (adoption of tbe Compact, later codified as ORS
J.05.655). Oregon's adoption of UDITPA was for the
purpose of making "uniform the law of those sta~es which
enact it." ORS 314.605(2). Yet, everyone understood that
UDITPA was not binding on states adopting it. 14 That being
the case, it is difficult for the court to conclude that the
Compact--the primary purpose for the adoption of which
was also uniforrnity--would be understood by those adopting
it as suddenly importing not only a hope or aspiration, but
also a contractual cornmi tment.
There are facts indicating that when it adopted the Compact,
the Oregon Legislature likely thought it had enacted a
uniform Jaw. The express terms of the Compact's
apportionment formula catne verbatim from UDITPA. See
Ore Laws 1965, ch 152, §10; Ore Laws 1967, ch 242, §1.
The legislative history shows that the Oregon Legislature in
adopting the Compact likely thought [*35] it was adopting
UDITPA in another form. In the "Tax Commissioner's
Explanation," contained within the legislative history to the
original enactment of the Compact, there is a statement that
the Compact "allows taxpayers the choice of apportionment
on the basis of the particular apportionment tax policies
already adopted by a state, or on the basis of the Uniform
Division of Income for Tax Purposes Act (adopted by
Oregon in 1965 as a part of this program), which is made a
part of the [C]ornpact." Testimony, Joint Ways and Means
Committee, HB 1124, Mar 10, 1967, Ex 4. Such legislative
history creates at least an inference that the Oregon
Legislature thought it was going no further than legislating
with respect to a "uniform act" as malleable as UDITPA
itself. 15
As discussed above, a statutory contract "will not be
inferred from legislation that does not unambiguously
express an intention [*36] to create a contract." Hughes. 3 J4
Ore. at 14. Given the foregoing express terms, it is by no

Indeed, Oregon and other states altered UDITPA, both very early in its existence as well as later. As to earlier changes, Alaska,

Arkansas, Idaho, [*34] Kansas, and South Carolina all adopted UDITPA before Oregon. 7 Uniform Laws Annotated, 365 (West 1970).
As the general statutory notes annotation to UDITPAshows, Idaho and South Carolina altered provisions ofUDITPAearly on, with Idaho
adding provisions not found in UDITPA and South Carolina adopting only some provisions. Id. at 366. A review of specific provisions
show many variations from the official text as of that time. See, e.g., id. at 368. (As to their respective UDITPA Sections 1, Alaska omitted
a definition and Arkansas added a provision), 376 (Kansas omitted a provision of Section 14 in its version of UDJTPA). Many states
subsequently ainended their respective UDITPA statutes. See, e.g., 1987 Minn Laws 1112-19; 1991 Mich Pub Acts 325-26; 1993 Cal Stat

5441; 1994 Idaho Sess Laws 945-53; 1995 Ark Acts 3005-06; 2008 Colo Sess Laws 953-59; 2010 Utah Laws 754-55.
Indeed, the United States Supreme Court referred to the Compact as a model act. l!.S, Steel (~orp. v. A1ullislafl~ Ti.ix (~on11n ·11. 434
U.S. 452. 456 n 5. 98 S Ct 79_9..,,_54 L Ed 2d 682 (1978) ("The model Act proposed as the Multistate Tax Cornpact, with minor exceptions,
has been adopted by each 1nember State."). This shows that others, when confronted with examining the Compact, thought ofil as more
in the nature of a unifonn act.
15
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means "unambiguously" clear that the Oregon Legislature
that enacted the Con1pact into law intended thereby to
contractually bind future legislatures.
2. Course of Conduct of Me1nber States
As mentioned above, the court is aided in its consideration
of the intent of the Oregon Legislature reflected in the terms
of the Compact by the actions of the states who adopted the
Compact and operated under it. Course of conduct can help
answer the question of whether the parties to the Compact
intended to allow others to amend or disable provisions of
the Compact.
Oregon courts have long held that the course of conduct of
parties to an agreement can explain the n1eaning of the
terms of such an agreement. Perkins v. Standard Oil Co.
235 Ore. 7, 14-16, 383 P2d 107 (1963), reh 'g den, 235 Ore.
7, 383 P2d 1002 ("The course of conduct pursued by parties
in their performance of a contract, especially in a situation
such as this where performance covered a course of years
and involved extensive efforts, is frequently a reliable
exponent of its meaning."); Krieg v. [Jnion. Pacific Land
Res. Corp., 269 Ore. 221. 229-30, 525 P2d 4811974! ('The
conduct of the parties to a contract and their practical
interpretation of it is an important factor when there is a
dispute over its meaning."). Indeed, the conduct [*37] of
parties that is inconsistent with a purported agreement is a
"significant, and sometimes controlling, factor." BruC'kn1an
v. Breitenbush Hat Sprinvs. 272 Ore. 1. 15. 534 P2d 971
(1975) (citing Jenkills v. AAA Heating, 245 ()re. 382. 385.
427 P2d 971 (]966); l·\0lloi-va 1l{!lfev Stal1 es v. ()regonian.
235 Ore. 594, 597, 386 P2d 430 (1963)); see also Jenkins,
245 Ore. at 385 ('1f the conduct of the parties to the
questioned agreement is inconsistent with their written
declaration, their conduct will control.").
Under the parol evidence rule, there must be an ambiguous
contract provision at issue in order for a court to consider
extrinsic evidence of meaning. See Yhgn1a11 v. Parrott. 325
Ore. 358, 363-64, 937 P2d 1019 ri997i (citing ORS
41.740); Harris v, H1<'1rren Fandlv Propertii:s. LLC. 207 Ore.
App. 732, 738-39. 143 P3d 548. 551-52 !2006) (quoting
0 RS 4 J.740). Furthermore, extrinsic evidence of the parties'
conduct does not include one party's unilateral conduct.
Andrel-vs v. Sandpiper Villagers, Inc., 215 Ore. App. 656~
667, 170 P3d 1098, Jl04 (2007!. 16

As to these rules restricting the use of parol evidence, the
court has already concluded that there is at least an1biguity
as to both the intent of the states which adopted the
Compact as well as the meaning of the Compact. Further,
[*38] as will be detailed below, much more than unilateral
conduct has been involved in the behavior of member states
to the Compact.
Indeed, the course of conduct of the 1nember states shows
that they did not intend for the Compact Election to be an
irrevocable term of the Compact. Nor did they intend the
withdrawal provision to preclude action to amend or disable
the Compact Election. These facts also demonstrate that the
member states did not intend to bind each other.
Member states were able, almost from the beginning, to
alter or disable the provisions of the Compact. Florida in
1971 --four years after its adoption of the Compact--arnended
the Compact provisions that applied to it and repealed
Articles III and IV of the Compact. 1971 Fla Laws, ch
71-980, § 1 (repeal); see 1967 Fla Laws, ch 67-598, § 1
(original adoption). The other 20 regular member states
unanimously approved this action, finding that "the State of
Florida be recognized as a regular member in good standing
of the Multistate Tax Compact and the Multistate Tax
Commission." Minutes of the Meeting of the Multistate Tax
Connnission, Resolution No. 1 (Dec 1, 1972).
Later, other states began to do the same without asking
pennission, to [*39] which no other states, apparently,
objected. In 1987, Minnesota increased its sales factor
weighting from one-third to 70 percent and amended its
version of the Compact to remove Articles III and IV. 1987
Minn Laws 1098-1119. It has gradually moved to single
sales factor from 2007 to 2013. See Minn Stat §
290.19I12 llb I. In 1993, California double-weighted its sales
factor and effectively disabled the Compact election. Cal
Rev & Tax Code. § 25128; 1993 Cal Stat 5441. As discussed
above, Oregon in 1993 effectively disabled the Compact
Election with ORS 314.606. Or Laws 1993, ch 726, § 20. In
1994, Idaho increased to a double-weighted sales factor and
effectively disabled the Compact election. Idaho Code A1u1
§ 63-3027(i)(] I; 1994 Idaho Sess Laws 945-53. In 1995,
Arkansas double-weighted the sales factor and amended the
Compact. Ark Code Ann § 26-51-70.~; Ark Code Ann §
26-5-101; 1995 Ark Acts 3005-06. In 2009, Colorado
moved to single-sales factor apportionment and repealed the

16
It is not clear that rules such as application of the parol evidence rule apply in the context of statutory contracts where determination
of the Oregon Legislature's unambiguous expression of intent is para1nount. However, even if the rule applies, it will not prevent
consideration of extrinsic evidence here because, as discussed below, there is an ambiguity and the conduct at issue was far from
unilateral.
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Compact Election. Colo Rev Stat :§ 39~22-303; C'olo Rev
SwL1_24-60-1308; Colo Rev Stat§ 24-60-1301; 2008 Colo
Sess Laws 953-59. In 2010, Utah gradually began moving
to single-sales factor while eliminating the Co1npact Election.
Utah Code Ann § 59-7-31J; 2010 Utah Laws 745-47,
754-55. Alabama moved to double-weighted sales factor in
2012 by directly amending the Compact. 2011 Ala Laws
1394, 1399. 17
As the department notes, the MTC' s Executive Director
stated that "[o]ver the history of the Multistate Tax

Commission, the Commission has never expelled or
otherwise sanctioned a member state because it adopted a
position that varied from that of the model Compact." (Deel
of Huddleston at l; Def' s Addendum in Support of
Cross-Mot Summ J.)
The conclusion is inescapable. By action of individual
me1nber states and acquiescence by other 1nember states,
provisions of the Compact Election have been amended or
effectively disabled by many states. This has been done
with, and allowed by, actions other than withdrawal. 18
3. Conclusion as to Oregon Contract Clause

This court concludes that no contract was formed by the
actions of the states that adopted the Compact. The
provisions of the Compact and the rights the member states
reserved to themselves with respect to withdrawal indicate
[*41] that they did not make promises to one another of the
type the law will enforce. Further, the provisions of the
Compact do not clearly and unambiguously indicate an
intention to bind the future legislatures of the states.
Any doubt as to these conclusions is removed when the
actions of the member states in amending the Compact and
disabling Compact terms are considered. No state objected
to such actions on the part of other states. The states, in
adopting the Compact, did not rely on undertakings of the
other states--a fact fully supported by the actions of all
member states following adoption of the Compact. 19
The court concludes that the Compact does not contain
reciprocal promises among the member states such that a
17

contract among those states could be formed. There being
no contract among the states, the claim of taxpayer that it
has third-party beneficiary rights and remedies that have
been impaired in violation of the Oregon Contract Clause
founders on the same basic contract principles.

F. Federal Statute
Taxpayer points to no federal statute [*42] containing a
procedural or substantive limitation on the actions of the
Oregon Legislature in adopting ORS 314.606. The Compact,
not having been approved by Congress, does not have the
status of a federal law. (7uvler v..Adonis 449 U.S. 433. 438
IOI S Cr 703. 66 l Ed 2d 641 (1981i; McComb v.
Wa111baugh, 934 F2d 474, 479 (3d Cir 199]).
G. The Federal Contract Clause

The Federal Contract Clause provides: "No State shall * * *
pass any*** Law impairing the Obligation of Contracts[.]"
US Const, Art I,§ 10. The United States Supreme Court has
interpreted this provision as requiring a determination of
"whether the change in state law 'operated as a substantial
impairment of a contractual relationship."' Clen.eral ,~1otors
Corp. v. Romcin. 503 U.S. 181, 186, 112 S Ct {105. JJ7 l Ed
2d 328 (}992) (citing Allied Structural Steel Co. v. Svannaus. 438 U.S. 234. 244. 98 S Ct 2716. 2722. 57 L Ed 2d
727 (1978); Energv Reserves (Jroup v. Kansas Po11 er &
Light, 459 US. 400. 4ll. 103 S Ct 697. 704. 74 L Ed 2d 569
!1983)). The inquiry is three-fold: (1) whether a contractual
relationship exists; (2) "whether a change in law impairs
that contractual relationship"; and (3) "whether the
impairment is substantial." Id.
1

Whether there is a contract for purposes of Federal Contract
Clause analysis is a federal question but is determined with
"respectfuJ consideration and great weight" to the
determination of the highest court of the state. Ro1nein, 503
TJ.S. at 187 (citing Indiana ex rel. Anderson v. Brand. 303
U.S. 95. /00, 58 S Ct 443. 446. 82 L Ed 685 11938); hTine
Trust Co. v. Dav 314 U.S. 556 561 62 S Ct 398 401 86
L Ed 452 !194211. The United States Supreme Court "has

Furthermore, other state courts when exarnining the Compact [*40] have determined that it was "never intended by anyone to be

a substantive tax statute." (Jo/dberq v. State Tax C(>m'n. 639 S'V2d 796, 799 (l\1o l982l; Burton Aff'f!. Co., Inc. l'. Srare, 469 So2d 620.
622 fAfo. C'iv A.pp 1985) (quoting Qoldbet''. 639 S\V".>d at 799); Land (>'Frost, Inc v. Pledger. 308 A.rk 208, 211-12. 823 S\V?d 887.
889-90 ( 1992) (quoting Goldberg. 639 S\V2d at 799).
18

Thus, unlike lvloro, which concerned the elements regarding terms, obligation, and impairment, the court finishes with lhe first
element--whcther a contract exists. As noted above, existence of a contract in Moro was a settled conclusion based on prior decisions.
19

Analysis of the court does not require concept of waiver be addressed, but it would be a defense if other conclusions were reached
as to contract formation. See, e.g., Be11n.ett \', Panners Ins. Co., 33:2 Ore. 138, 156. 26 P3d 785 (2001 L
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asserted power to construe for itself the disputed agree1nent,
to decide whether it is a contract, and to interpret the
subsequent state statute to decide whether it impairs that
contract." Fiver v. Sims. 341 U.S. 22 33 n 3 71 S Ct 557
563, 95 L Ed 7!3, 62 Ohio Law Abs. 584 (!951i (Reed, J.,
concurring) (citing Applebv v. Cib• of New York. 271 U.S.
364 380. 46 S Ct 569. 573. 70 L Ed 992; King Mfg. Co. v.
Augusta, 277 U.S. JOO. 114. 48 S Ct 489. 494. 72 LEd 801;
Coombes v. Getz. 285 U.S. 434 441. 52 S Ct 435 436 76
L Ed 866). However, it will [*43] "accept state court
conclusions unless 'manifestly wrong.'" Id. (citing llale v.
State Board 302 U.S. 95 101. 58 S Ct 102 103 82 L Ed
ZlJ. Ultimately, while it is a federal question, it appears that
the determination of whether there is a contract under state
law would ordinarily be determined under state law, subject
to the United States Supreme Court's ability to decide the
question independently. In Applebv. 271 U.S. at 380 the
Court stated:

'1n the case before us, the construction and effect of the
contract involved in the deeds and covenants depend
chiefly upon the extent of the power of the state and
city to part with property under navigable waters to
private persons, free from subsequent regulatory control
of the water over the land and the land itself. That is a
state question, and we niust determine it fro1n the law of
the state as it was when the deeds were executed to be
derived from statutes then in force and from the
decisions of the state court then and since n1ade; but we
must give our own judgment derivedfroni such sources,
and not accept the present conclusion of the state court
without inquiry."
(Emphases added.) See also Pic'a.rd v. Mernbers ofErnn{ovee
Retirement Bd.. 275 F3d 139 (Isl Cir 2001 i (citing Romein,
503 U.S. at 187) ('1n evaluating whether a purported
contract or property right is entitled to constitutional
protection under the * * * Contract Clause, * [*44] * * this
Court generally looks to state law as interpreted by the
state's highest court.").
As for alleged statutory contracts, a statute is treated as a
contract "when the language and circumstances evince a
legislative intent to create private rights of a contractual
nature enforceable against the State."20 United States Trust
Cu. v. NmF Jersey. 431 U.S. 1, 17 n 14 97 S Ct 1505 52 L

Ed 2d 92 (1977) (citing IJodge v. Board of.£'ducation, 302
U.S. 74 78-79 '58 S Ct 98 JOO 82 L Ed 57 (19371; J32·and,
303 U.S. at 104-105). The presumption is against finding a
statutory contract.1Vational R. f.Jasse11ger Corp. v. A. 1: & S.
FR. Co. 470 U.S. 451. 466-67 105 S Ct 1441 84 LEd 2d
432 11985) (quoting Dodge, JO? U.S. at 79) ("[A]bsent
some clear indication that the legislature intends to bind
itself contractually, the presumption is that 'a law is not
intended to create private contractual or vested rights but
merely declares a policy to be pursued until the legislature
shall ordain otherwise.'''). However, where the legislature
"'expressly reserved' its rights to 'repeal, alter, or amend [a
statute] at any time[,]'" there was no contract. Id< ar 467
("This is hardly the language of contract.").

As discussed above, this court finds that no contract exists
under Oregon law. This court sees nothing in the cases of
the United States Supreme Court that would indicate it
would reach a contrary conclusion. It follows that there can
be no irnpainnent of contract for purposes of the Federal
Contract Clause. The statutory contract analysis discussed
in United States Trust Co. and National R. Passenger Corp.,
to the extent it applies, further strengthens this result. In
adopting the Compact, all state legislatures expressly
reserved the right to withdraw at any time. As the United
States Supreme Court stated in 1Vational R. Passenrrer
Corr!_-'-' "[t]his is hardly the language of contract." Id.
Even if it were to be decided that the Compact constitutes a
contract, in some cases state restrictions do not amount to
impairments of the obligation of contract in violation of the
Federal Contract Clause.
Under the reserved powers doctrine, a state cannot contract
away certain "reserved powers." When a state attempts to
bargain away those powers, the purported contract is void.
Id. at 23-24. Among these are the "police power and the
power of eminent domain." [Jnited Stotes Trust Co. 431
[J.S. at 24. However, a state can "bind itself in the future
exercise [*46] of the taxing and spending powers." Id. at 24
n 21 (citing State o(N. Jersev v. 1Vilson, II [J.S, r7 Cranch i
164, 3 L Ed 303 (1812 )/. Thus, the reserved power doctrine
does not appear to apply in this case.
However, the Federal Contract Clause does not operate as
an "absolute bar" when a state subsequently modifies its

20

It may be worth noting that the cases cited in the text below interpreted federal statutes. In United States Ji·ust C'o., the coin.pact was
federal law under the Co1npact and Supremacy Clauses. Jn 1Vationai R. Passenger Co!12.,_, it was the Rail Passenger Service Act of 1970,
a federal statute. However, the First Circuit in !'f1"aine Ass'n of Retirees v, Board of Trustees ofkfaine Public En1plovees Re1ini_IJJ§)Jl
Svstern, 758 F3d 23, 29-30 (l st Cir 2014J applied those cases and their reasoning to a state pension [*45] law that was the alleged

contract at issue there.
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own "financial obligations." United States Trust C'o. 431
LJ.S. at 25. A state's impairment of its own obligations may
still pass constitutional muster if the law is "reasonable and
necessary to serve an in1portant public purpose." Id.
However, "complete deference" is inappropriate because
"the State's self-interest is at stake." Jd. at 26.

In United States Trust Co., states that had adopted a
compact approved by Congress repealed an earlier bond
covenant providing that the New York and New Jersey Port
Authority would not later issue bonds if doing so would
impair the creditworthiness of the authority. Id. at 28. The
state argued that mass transportation, energy conservation,
and environmental protection were sufficient public purposes
to justify the repeal. id. at 28-29. The Supreme Court found
that those were important public purposes, but the
impairment was not reasonable and ~ecessary. id. at 29.
Total repeal was unnecessary because less drastic alternatives
were available and alternative funding mechanisms could
possibly have been used. [*47] Id. at 29-30.
Importantly, the Court in United States Trust Co. contrasted
this result with the result in El Paso v. Sinunons 379 U.S.
497. 508-09. 85 S Ct 577. 13 L Ed 2d 446 (1965i. 21 In
Sin1n1ons, a 19th century statute provided for land grants
requiring only a minimal down payment, Iow annual
payments of interest, and virtually unlimited redemption
rights after default. ,)'i1111nons 379 (IS. at 498-99. The
purpose of the original statute was to pro1note settlement.
Id. at 498-99; 516. As a consequence of the unlimited
redemption period, purchasers were able to take ownership
positions in potential oil property and hold them for
speculative purposes--in effect waiting to see about oil
discovery before deciding to redeem or not. See (Jnited
States Trust Co. 431 (J.S. at 31. Due to the rank speculation
that followed, the Texas Legislature amended the law in
1941, adding a five-year statute of limitations on redemption.
Shnn1ons, 379 (!.S. at 511. After the act was passed, a
former property owner whose title traced back to 1910
defaulted, and his attempt to redeem property eight years
after default was denied by the city of El Paso because it
was beyond the five-year statute of limitations. Id. at
500-0}.

In finding that the actions of the Texas Legislature passed
muster under the Federal Contract Clause, the Sinunons
court noted that its prior decisions 'liave never given a law
21

which imposes unforeseen advantages or burdens on a
contracting party constitutional immunity against change."
Id. at 515 (citing Honev111an v. Jacobs. 306 U.S. 539 59 S
Cr 702 83 L Ed 972; Gelfer! i-: ll/arhn1al C'iD1 .Bank, 313 U.S.
221 61 S Ct 898 85 L Ed 1299; East New York Bank v.
Hahn 326 U.S. 230 66 S Ct 69 90 L Ed 34). Furthermore,
"[l]aws which restrict a party to those gains reasonably to be
expected from the contract are not subject to attack under
the Contract Clause, notwithstanding that they technically
alter an obligation of a contract." Id. The Court found that
the statute of limitatjons was "clearly necessary" because of
the changed circumstances and legislative policies that had
moved away from settlement of land and towards school
revenues, efficient land utilization, and compliance with
contracts Id. (lf 516.
In the case before this court, dramatic change has also
occurred in the world of state taxation of interstate operations
since the time the Compact was adopted. At the time of
adoption, most states that became parties to the Compact
had equally weighted three-factor apportionment fo1mu]as
no different from what was provided under Article III of the
Compact. See 111oonnan AJ·(a. Co. v. Bair 437 [J.~<.;. 267
276, 98 S Ct 2340 57 L Ed 2d 197 !197/!j; id. at 296 n 9
(Powell, J., [*49] dissenting).

Then, in a change as dramatic as that of moving from
settlement to oil speculation in Texas, the United States
Supreme Court issued its decision in Moonnan. That case
involved Iowa, a state that apportioned according to a sing]e
sales factor. Id. at 269-70. The United States Supreme Court
examined whether it was constitutional for an apportionment
regime to contain a single sales factor. The taxpayer there
argued that because the court had previously approved
apportionment of income with the classic three-factor
formula, use of a single sales factor produced an
unconstitutional result. Nonetheless, the Court found use of
a single sales factor to be constitutionally permissible.
In his dissent in Moorman, Justice Blackmun observed that
the Iowa formula was parochial in nature, favoring in-state
business over out-of-state business. Id. at 282-83 (Blackmun,
J., dissenting). 22 Justice Blackmun also predicted that the
majority's conclusion was bound to result in adoption by
other states of single sa]es factor formulas, as they would
perceive or imagine "a similar advantage to ]ocal interests."
Id. ut 282. To Justice Powell (with whom Justice Blackmun

The unforeseen benefits or burdens analysis is contained within the Federal Compact Clause analysis of whether a law is "reasonable

and necessary to an impo1tant public purpose." See [Jnited. States Trust Co., 43 l lJ.S. at 25, 28-32. Oregon has not decided [*48] whelher
to apply a "reasonable and necessary" prong to the Oregon Contract Clause. See ll1oro 357 Ore. at 'J28~3 l.
22

Iowa was not a member of the Compact. See A1uorman 437 U.S. at 282 n
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joined), the Commerce Clause was meant to prevent just
that type of problem. [*50] Id. at 283-84 (Powell, J.,
dissenting). The state's legislation, in his view, adopted a
xenophobic rule. Id. The majority's result would benefit
companies within the state that had low percentages of
products and services sold in the state and hence lower sales
factors in the single sales factor apportionment formula, Id.
While such a formula would lighten the tax burdens of
"domestic" companies, it would tend to increase substantially
the tax burdens of companies with relatively more property
and work force located outside the state. 23
The fears of Justice Blackmun were in fact realized. Many
states, at the urging of businesses located substantia11y
withln their borders, have adopted single or heavily weighted
sales factor apportionment. In that process, proponents of
the change often argued that the loss of revenue from
in-state compafJies would be offset by the relatively higher
amount of tax that would be due from [*51] companies
having more property and payroll in other states. In the
1950s, the three-factor formula was prevalent. See id. at
276; id. at 296 n 9 (Powell, J., dissenting). Not long after
Moornzan, it was clear that the world of apportionment was
changing.24
In adopting single sales factor apportionment formulas,
states Jike Oregon were faced with a potential fiscal disaster
unless the provisions of the Compact Election were either
amended or disabled. Absent that, in-state taxpayers would
reduce their tax burdens by following Oregon
UDITPA--namely a single sales factor approach. However,
out-of-state taxpayers would elect to file under the
three-factor formula of the Compact. 25 The taxpayers would

not be treated uniformly. Further, the lack of uniformity
would result in both in-state and out-of-state companies
getting the most advantageous treatment. Revenue increases
from out-of-state companies--expected to offset loss of
revenue from in-state companies--would never materialize. 26
Faced with this possibility, Oregon, like most other states,
took steps to look at what past legislatures had enacted and
make appropriate changes. It did so to protect its revenue
and to place all taxpayers on the same footing. 27 Taxpayer
now argues that it may not do so because the legislature that
adopted the Compact into "law" must be viewed as adopting
a contract in respect of which other states had reasonable
expectations of permanency.
Even if the Oregon Legislature is considered to have entered
into a contract in its adoption of the Co1npact, the limitation
on alteration of that contract found in the Federal Contract
Clause must be applied in the same way that it was applied
to the Texas legislation in Siln111ons. No party should be
subject to "unforeseen advantages or burdens." Sinunons
379 U.S. at 515. The party claiming the benefit of a contract
must be limited to "gains reasonably expected." Id.
Testing [*54] taxpayer's view of the Compact against those
standards, ORS 314.606 would be subjected to unforeseen
burdens. Other states, or persons like taxpayer claiming
some benefit from what those other states bargained for,
would be receiving an "unforeseen advantage," indeed an
advantage none of them to date have sought.

Sinvnons also talks of"gains reasonably expected." Id. Here
again, the sister states have taken no action indicating they

23

For an example of how use Of a single factor formula creates results favoring in-state over out-of-state taxpayers as compared with
the classic three-factor formula, see Moorman 437 T.J.S, at 282 n 2 (Powell, J., dissenting).

24

As discussed above, numerous states changed the apportionment formulas in UDITPA and the Compact. See _OTR at _(slip op

at 24-26).
25

The terms "in-state" and" out-of-state" are not meant to refer to the state of incorporation. Rather, an in-state taxpayer is one [*52]
with relatively lower percentages of sales as compared with property or payroll. An out-of-state taxpayer is one whose ratios of property
and payroll located out of state exceed the ratio of in-state sales.

26
As representatives of the department stated in the hearings on the bill that added OR.S 314.606, the department expected that the
change would benefit in-state companies and hurt out-of-state co1npanies. Tape recording, House Committee on Revenue and School
Finance Subcommittee on Income Taxation, HB 2058, Jan 28, 1991, Tape 006, Side B (statement of Don O'Meara) ("[l]f you tend to
be an Oregon corporation then you tend to have property and employment in Oregon so those factors are large. Alright, in
double-weighting the sales factor which is likely to be relatively small--is going to tend to reduce the tax on what you might call domestic
corporations at the expense of what we might call non-Oregon corporations with little property, little payroll in Oregon but a lot of sales,
relatively a lot of sales. So if you double-weight the sales factor those persons, those corporations pay more tax in Oregon."); id.
(statement of Jim Bucholz) ("[l]t benefits Oregon corporations, domestic corporations at the expense [*53] of non-Oregon corporations
so I guess it provides a little bH incentive for corporations to remain in Oregon.").
27

Uniform footing was not a concern at the time of the adoption of UDlTPA because, as discussed above, the three-factor fonnula was
nearly universal at that time. See _OTR _(slip op at 32-35). Lack of unifonnity was. an unforeSeen burden as well.
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expected anything other than the posture in which they find
themselves after amendments of disabling legislation. As to
parties such as taxpayer, as indicated above, there is nothing
in the record that provides any support for a reasonable
inference, much less a conclusion, that taxpayer ever
expected the actions of the Compact states and the Compact
Election to involve a binding agreement. Taxpayer did not
change its business practices in any way. Nor did it initially
file its returns as it now claims it has a right to do.

The adoption of ORS 314.606 was not a violation of the
Federal Contract Clause. This is not to say, however, that
other provisions of the United States Constitution may not
apply. To the final such provision raised by taxpayers the
court now turns.

H. Con1pact Clause
The Compact Clause provides: "No State shall, without
[*55]
the Consent of Congress, * * * enter into any
Agreement or Compact with another State." US Const, Art
I, § 10. The Compact Clause does not purport to place a
substantive limitation on any state.
The Compact Clause appears to be absolute. However, the
procedural requirement of congressional consent only applies
to "agreements that are 'directed to the formation of any
combination tending to the increase of political power in the
States, which may encroach upon or interfere with the just
supremacy of the United States.'" [!.,)'. Steel Corp. v.
A1ultistate Tax Con1111 'n 434 U.S. 452 468 98 S Ct 799. 54
L Ed 2d 682 (.7978) (quoting New Harnvshire v, lvJa;ne. 426
U.S. 363. 96 S Ct 2113, 48 L Ed 2d 701 (1976)) (internal
citation omitted).
Where congressional consent is required, or given, that
consent "transforms an interstate Compact within this Clause
into a law of the United States," and thus "construction of an
interstate agreement sanctioned by Congress under the
Compact Clause presents a federal question." Cuvier v.
Adum.1._ 449 U.S. 433 438 lO l S Ci 703 66 L Ed 2d 641

( 198.l). Interpretation and construction of such compacts
will, notwithstanding the rule in E'rie R. Co. v. Tbn1pki11.s,
304 U.S. 64, 82. 58 S Ct 817, 82 L Ed 1188 (1938), create
a body of federal conunon law. See Petty v.
Tennessee-Missouri Conun'n 359 U.S. 275 278 79 S Ct
785, 789, 3 L Ed 2d 804 (1959) ("The construction of a
compact sanctioned by Congress under Art. I, s 10, cl. 3, of
the Constitution presents a federal question. l)efrnvare l~iver
C'o1nn1'n v_ C'olburn. 310 U,S. at 427 60 S C't at 10-11.
Moreover, the meaning of a compact is a question on which
this Court has the final say. Dver "· Sims 341 U.S. 22 28
71 .I' Cr 557 560 95 L Ed 713 62 Ohio Law Abs. 584.").
Additionally, such compacts become the supre1ne Jaw of the
land under the Supremacy Clause. [*56] Tarrant J~egional
ivarer Dist. v: flernnatui
U.S.
133 S (~t 2120 2130 11
8, 186 L Ed 2d 153 (2013) (citing Fidelir; Federal Sav. &
Loan Assn. v. de la C'uesra. 458 U.S, 141 152~53 102 S C'r
3014, 73 L Ed 2d 664 11982)) ("The Supremacy Clause**
* ensures that a congressionaUy approved compact, as a
federal law, pre-empts any state law that conflicts with the
Compact."); US Const, Art VI, cl 2.
If the Co1npact had received the approval of Congress, there
would be no need to satisfy the formation requirements for
contracts including consideration. The need to find an
unambiguous intent to bind future legislative action by the
state would be irrelevant. The congressional approval would
create federal law binding on Oregon without regard to its
law or constitution. The binding effect of such law wou]d
not depend on consideration.
However, compacts that do not require consent do "not
express federal law" and thus "must be construed as state
law." McConib v. 1Van1bauf!h. 93.:f. F2d 474. 479 f3d Cir
199.l i (citations ornitted). 28 In such cases, no congressional
consent is given, no paramount federal law is created.
Further, if a state legislature has not bound itse]f and future
legislatures in a statut_ory contract, the label of "compact"
does not magically supply consideration or clear and
unambiguous terms to create a statutory contract. 29
Taxpayer argues that the Compact Clause contains something
1nore than a procedural limitation applicable in some cases.

28

Both sides cite to Northeast Bancorn v. Board o[ Gol'ernors FRS 472 lLS. 159. 105 S Ct 2545. 86 L Ed 2d 112 (l.985), discussing
the case as if it had some bearing on the case before this court. (See Def s Cross-Mot Summ J at 32-37; Ptfs' Resp & Reply at 6-11.)
However, that case [*57] expressed doubt as to whether a compact was even formed, applying "classic indicia of a compact." Northeast
Bancorp. 472 U.S. at 175. The court held that even if a compact was fonncd, the purported compact at issue there did not require
congressional consent. Id. at 175-76. Detennination of whether an agreement exists may well be a necessary first step in the analysis
of whether such an agreement requires congressional consent under the Compact Clause. However, that question is irrelevant in the case
before this court, as the Compact does not require consent. U.S. Steel. 434 lf.S. at 468-70.
29

It has been said that "the terms compact and contract are synonymous." Green v. Biddle. 21 U.S. (8 Wheal) I, 92. 5 L Ed 547 ( 1828).
However, no authority supports a conclusion that the label of "compact" forecloses examination to see if a contract, in fact and in Jaw,
exists. And, if no consideration exists, such that no contract exists, it follows that, labels aside, no compact exists.

Scott Damich

Page 17 of 21
2015 Ore. Tax LEXIS 117, *56
The position of taxpayer is found in part IV A of taxpayer's
Memorandun1 of Points and Authorities in Support of its
motion. Taxpayer presents two arguments in support of a
general argument entitled "Oregon Was Prohibited From
Unilaterally Overriding or Altering [*58] the Terms of the
Compact to Eliminate the Compact Election." (See Ptfs'
Mot Summ J at i.) The following review of the authorities
upon which taxpayer relies is organized following taxpayer's
headings.

Caroline N. Broun, et al, The Evolving Use and the
Changing Role of Interstate Compacts 22 (2006). (Emphasis
added.) As the authors acknowledge, a compact's terms
supersede conflicting state laws "to the extent provided in
the agreement." There is no basis asserted for finding that a
compact without congressional consent is binding if the
agreement does not so provide. In the case before this court,
no provision of the Compact provides that it supersedes any
Oregon 1aw. 30

1. The Fundaniental Nature of Interstate Conipacts

The authors continue their discussion as foJlows:

Taxpayer begins with many observations regarding the
history and role of interstate compacts, citing very general
and laudatory statements about compacts. Nothing stated by
taxpayer iS particularly incorrect or objectionable. It is
simply not relevant to the issue before the court--whether
there is a substantive federal constitutional limitation in
addition to the Federal Contract Clause.
The authorities cited by taxpayer are several lower federal
court and United States Supreme Court cases, a case from
the District of Columbia, two opinions of the Oregon
Attorney General and one opinion of the California Attorney
General.
The court does not consider as authoritative for this case the
law review articles, treatises, or secondary materials cited
by taxpayer. Carefully identifying and discussing relevant
authority is the most difficult part of this case. The secondary
sources are simply too general and often confuse
congressionally approved Compacts with those having [*59]
no congressional approval. For example, one such source
upon which taxpayer relies states:
"Once entered, the terms of the compact and any rules
and regulations authorized by the compact can, to the
extent provided in the agreement, supersede any
substantive state laws that may be in conflict, including
even state constitutional provisions. Under the Compact
Clause, the federal questions are the execution, validity,
and meaning of federally approved state compacts. A
compact controls over a state's application of its own
law through the Supremacy Clause and the Contracts
Clause of the Constitution."
3

"The contractual [*60] nature of the agreement and its
federal standing, where applicable, trumps individual
state statutory schemes because, through the compact,
the member states cede individual state authority in
favor of a multilateral resolution to a dispute or in favor
of multilateral regulation of an interstate :tnatter."
Id. at 23 (emphasis added). The authors' discussion of a

compact' s federal standing, "where applicable," provides no
further support for taxpayer's contention. Here, there is no
federal statute at issue. And, although the authors recognize
that a compact' s "contractual nature" may impact the
analysis, this court has found that no such contractual
relationship exists.
Taxpayer's brief also suffers from general observations
followed by case citations provided without any analysis of
the relevancy of the cases. Such discussions and observations
simply do not grapple with what case law authority actually
holds. The cases cited by taxpayer, and often by the
department for that matter, tend to be used to support very
general statements. Such cases have often been cited by
other courts for the same general propositions and the
taxpayer also refers to those later cases. The problem is that
the foundational [*61] decisions in fact do not contain
holdings relevant to this case. Rather, the foundational cases
are often premised on federal law not relevant to this case.
Other foundational cases cited as authority contain only
dicta.
In this section of its argument, taxpayer cites federal court
cases that address interstate compacts that were approved by
Congress. 31 Accordingly, they provide no authority for the
analysis of a compact not approved by Congress when, as

°

For an example of a compact that expressly provides that it supersedes other law, see discussion of the futerstate Compact for
Juveniles below. _OTR _(sUp op at 40-41).

31

Hinderlider v. La Plata Co, 304 U.S. 92 104, 58 S Ct 803. 82 L Ed 1202 0.938); Dver v. Sinis 341 lJ.S. 22. 24, 71 S Ct 557. 95
L Ed 713, 62 OhJci Law Abs. 584 (] 951); Hess v. Port. A11thorio1 Trans-Hudson Cornoration. 513 U.S. 30, 42, 115 S Ct 394 130 L Ed
2d 245 (1994); KAJOV TV Inc. v. Bi-Srate Development Aeencv. 625 F Supp 2d 808, 811 (ED tv1o 2008); C.T. Hellmuth v. H'aslii11gton
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here, the issue is binding restrictions on state legislative
action arising from prior legislative contracts.
The District of Columbia case cited by taxpayer is In re
0.M., 565 A2d 573 WC 1989). Taxpayer cites this case as
"holding subsequent conflicting state law cannot alter
compact." (Ptfs' Mot Summ J at 19.) In re O.M. involves no
such holding.
The compact in question was the Interstate Compact on
Juveniles (ICJ). Several observations about the ICJ and the
decision in In re 0.M. are appropriate:
(1) The ICJ recognizes that it was "authorized" by
Congress. See 4 LTSC' § 112. 32 In addition, Congress in
its role as legislature for the District of Columbia
directed that the ICJ be adopted by the District. Pub L
91-358, § 402, 84 Stat 478, 658 (1970) (codified at
D.C. Code § 32-1102 (1988)).
(2) The court concluded that in adopting D. C. Code §
32-I/04 Congress had commanded enforcement of the ICJ.
Id.
(3) The court discussed two analyses pursuant to which the
later adopted procedural statute that was asserted to be
inconsistent with the ICJ was not even applicable.
(4) Article Xl!l of the ICJ provides that its provisions

supersede all state law other than constitutions and other
compacts.
(5) The ICJ is replete with mandatory language including, in
Article XT/l for example, that all rules and by-laws of the
Interstate Commission created by the ICJ are "binding upon
the compacting states."
(6) Oregon has, by statute, adopted the provisions of the ICJ

and a statute requiring Oregon courts and administrative
agencies to enforce the ICJ. See ORS 417.030, 417.080.
There may be some doubt as to whether the ICJ is
congressionally approved. If the compact in Jn re 0.M. was
congressionally [*63] approved, the case is not relevant
here. If the Compact was not federally approved, it is a

binding legislative contract expressing a clear intention to
supersede other legislation. As discussed above, the Compact
is not such a legislative contract.
Nor are the opinions of the Oregon and California Attorneys
General persuasive. The 1973 Oregon opinion, 36 Ov Atb1
Gen 297 ( 1973 ), relates to a compact as to which Congress
took action. Pub L 92-280, 86 Stat 126 (1972). That
congressional action may only have related to legislative
action by Congress for the District of Columbia. However,
the compact in question, unlike the Compact here, was
supported by contractual consideration--a restriction on
withdrawal of one year advance notice.
The 1965 Oregon opinion related to legislation that did not
become law. 32 Op Atty Gen 146 (1965). The proposed
compact would have required congressional consent. In
addition, withdrawal would have been allowed only upon
approval of all states and Congress. The opinion on this
matter is irrelevant to the discussion in this case.
The California opinion concerned whether California could
withdraw from the Connnission created under the Compact
other than through repeal of the Compact. 80 Op Cal Atty
Gen 213 (1997). [*64] That question is not present in this
case. The opinion also concluded that California was liable
for financial charges and obligations incurred prior to
withdrawal. As discussed above, that conclusion is properly
understood as based on a quantian nJ.eruit or quasi contract
basis. It does not support the conclusion that the Compact is
a binding legislative contract under Oregon law.
2. The Principle of the Precedence of Interstate Con1pacts
Over Other State Law Applies Regardless of Congressional
Consent

This assertion of taxpayer is its most important with respect
to what is at issue in this case, because the Compact with
which we are concerned did not receive Congressional
approval, and did not need such approval. The cases upon
which taxpayer relies therefore deserve to be addressed very
carefully. As will be seen, quotations and borrowed phrases
from various cases can easily suggest answers to the
important questions in this case that simply are

1\1etro. Area Trans., 414F Supp 408, 409 (D n..1d 1976); Ti~xas v. 1Vew A1exico. 482 lJ.S. 124. "128. 107 S Ct 2279. 96 L Ed 2d 105 (1987);
[Joe v. 1¥ard. 124 F Supp 2d 900. 914-15 (Vv'D Pa 2000); Alcorn v, ~Volt/:>. 827 F Supp. 47. 51(DDC1993); Nelson v. Cent, !11ten1tate
Lo1v-L;;vel Radi(!acfh'e. 902 F Supp Hl46, 1049 !D Neb 19951.
32

Although the In re O.M. [*62] court did not recognize this point, under Cuyler this makes the compact in question in In re O.M.
a congressionally approved compact. The text of the ICJ recognizes that 4 lJSC § 1J2 is Congressional authorization of the ICJ. ICJ Art.
I, available at http://w\vw.juvenileco111pact.org/LinkC1ick.~L'SpX?filetickct=b9nFo9C}alJco'1103d1.1'.::tabid=654&portalid=5 ; see ORS 417 .03.Q.,
Art T 4 lJSC § 112 was the federal authorization found to be advance approval of the Compact at issue in Cuyler.
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unsupportable. Care is absolutely necessary because the
issue is what limitations exist on the legislative body of a
sovereign state. The Contract Clauses, assuming a contract
exists, are the limits. Careless citations and observations by
litigants and courts cannot [*65] support the existence of
another limit on state legislative action.

approved by Congress and therefore, for purposes of
enforcement, did not need to have contractual force under
state law. Second, the observation for which l)yer v. Silns is
cited is only that in so111e contexts a co111pact is a contract
aniong states. That observation hardly helps determine the
issue of whether, in this case, the Con1pact was a contract
sufficient to bindfuture Oregon Legislatures.

a. McComb v. Wambaugh
Taxpayer first relies upon lvfc(~on1h v. TVdn1bauglz. 934 f'~2d
474 r3d C~ir 1991 ). The compact in question there was the
Interstate Compact for the Placement of Children (ICPC), a
compact which did not receive congressional approval. The
opinion inade general Observations about compacts, never
distinguishing between those with congressional approval
and those without such approval. The court also observed in
Janguage quoted by taxpayer:
''Nevertheless, uniformity of interpretation is important
in the construction of a Compact because in some
contexts it is a contract between the participating states.
See Dver '" Sims 341 U.S. 22 27-28 71 S Ct 557 95
L Ed 713, 62 Ohio Law Abs. 584 (19511. Having
entered into a contract, a participant state may not

unilaterally change its terms. A [c]ompact also takes
precedence over statutory law in member states.''
Id. at 479 (emphasis and alteration added). (See Ptfs' Mot
Summ J at 21.) The following observations are important to

a consideration of the authoritative, or even persuasive,
value of Wambaugh:
(1) No party in the case raised or challenged the status

of the ICPC as a contract binding on future legislatures
of member states. At issue was the applicability of a
rule of the ICPC administrative organization regarding
the applicability [*661 of the ICPC in out-of-state
placements of children with parents.
(2) In particular, the question was whether the ICPC
and rules issued pursuant to it acted to create a special
relationship between two persons such that a special
duty in tort arose. The case involved legal inferences
based on the ICPC, not whether the ICPC bound future
legislatures.
(3) The court in Wambaugh concluded that the ICPC,
properly construed, did not even apply to the facts it bad
before it.
(4) The citation by the Wambaugh court to Dyerv. Sims adds
nothing. First, the compact at issue in Dyer v. Sin1s was
33

The statements from Wanibaugh upon which taxpayer
principally relies are therefore dicta and in no way helpful to
the task before this court, even though this court is also
presented with a compact for which no congressional [*67]
approval has been obtained.
b. Arizona Dept. of Econo1nic Sec: v. Leonardo
Taxpayer then cites to Arizona Dept. of Econoniic Sec. v.
Leonardo, 200 Ariz 74, 22 P3d 513 (2001 ), indicating that
it overruled Wanibaugh on other grounds. Of course
Leonardo could not, and did not, overrule a federal court
decision. What Leonardo did do was express disagreement
with the conclusion reached in Wan1baugh regarding whether
the ICPC applied to the situation of placement of a child
with an out of state parent. As to Leonardo, it is appropriate
to observe:
(1) The analysis of the court there is, again, complete dicta

as no party challenged the status of the ICPC as an
enforceable contract. The argument was only as to
interpretation of provisions of the compact.
(2) No question was presented regarding the ability of a
member state to legislate in ways inconsistent with the
compact.
(3) The ICPC has terms that are much more clearly
contractual than those in the Compact. Consideration is also
clearly present in the form of a requirement of two years
advance notice before withdrawal. See ORS 417.200 (ICPC
as adopted in Oregon). From the discussion of consideration
and the principles found in the Restatenient (Second) of'
ConLracL,1" Section 77 c1nt b illus 5 it is clear that the ICPC
differs fundamentally from [*68] the Compact in terms of
the existence of consideration. 33
The status of Leonardo as authority for the resolution of
problems in this case is no better than that of Wa1nbaugh;
that is, not even persuasive.
c. General Expressways, Inc. v. Iowa Reciprocity Bd.

See _OTR _(slip op at 15~18).
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Taxpayer next relies upon General E~Tpress1-vavs, inc. v.
Iowa Reciprocitv Bd., 163 N'W2d 413 (!011·a 1968J. Two
observations about this case are relevant.
(1) This case is of no precedential or persuasive value for
the simple reason that: "[i]n their answer defendants admitted

that the State of Iowa entered into a valid and binding
contract when it became a party to the compact[.]" Id. at
418.
(2) The compact at issue in General Expressl11ays, the
Uniform Vehicle Registration Proration and Reciprocity
Agreement, permitted withdrawal by 1nen1ber states, but
only after giving of 30 days notice. Like the ICPC at issue
in Leonardo, it is clear that the compact in General
Expressways also differs fundamentally from the Compact
in terms of the existence of consideration by virtue of the
notice provision on withdrawal. 34
General Expressways can hardly be helpful for this court,
presented as it is with a complete disagreement as to [*69]
whether a compact is a binding and enforceable contract.

d. In re O.M.
Taxpayer next relies upon In re ().lv! .. 565 A2d 573 CDC
1989}, which for reasons discussed above, is of no
applicability or assistance in addressing the problems in this
case.
e. In re C.B.
Taxpayer next relies upon /11 re C.B .. 188 Cal App 4th 1024,
116 Cal. Rpu: 3d 294 <2010). This case is essentially of the
san1e character as Leonardo and Wa1nbaugh. It was a
dispute about the interpretation of the scope of the ICPC.
See id. at 1031. However, none of those cases involved a
difference among the parties about the contractually binding
status of the ICPC. In re C.B. therefore is of no relevance in
the resolution of this case.
f. Alcorn v. Wolfe

Taxpayer next relies upon language in Alcorn v. ii~J[((~, 827
F Supp 47 tDDC 1993) for the proposition that compacts
bind state legislatures. The following observations are
relevant:
(1) The compact in question in Alcorn was approved by

Congress and therefore had the status of federal statutory
law. See id. at 52.

(2) What the court said was:
"In light of the Supremacy Clause to the United States
Constitution, Art. VI, cl. 2, and because compacts are
analogous to contracts between states, see Texas v. .1Velv
Mexico 482 US 124 128 107 S Ct 2279 2?83-84 96
L Ed 2d 105 (1987), the terms of the MWAA compact
cannot be modified unilaterally by state legislation and
take precedence over conflicting state law. See !vlcComb v. Wombaugh. 93~ F2d 474. 479 (3d Cir 1991 i;
Kansas ('itv /lrea Transp. v. State o(A1o.. 640 l,Ld 173,
174 (8th Cid981 )."Id. at 52-53.
(3) As already discussed above, Alcorn 's citation to
Wambaugh adds [*70] nothing helpful to the analysis. The
statements made in Wambaugh regarding the nature of
compacts lacking congressional approval are dicta with
respect to a problem of the status of a compact as a
limitation on a future legislature.
(4) Alcorn refers to the case of Texas v. New Mexico. The
observation in Texas v. New Mexico that compacts are
analogous to contracts was made in the context of the
question whether money damages could be awarded against
a state that had violated a compact approved by Congress.
The court said:

''There is nothing in the nature of compacts generally or
of this Compact in particular that counsels against
rectifying a failure to perform in the past as well as
ordering future performance called for by the Compact.
By ratifying the Constitution, the States gave this Court
complete judicial power to adjudicate disputes among
them, Rhode Ts land v. lYfassochusetts. 37 [J.S. (I 2 Peli
657. 7?0 9LEd1233 (1838), and this power includes
the capacity to provide one State a remedy for the
breach of another."
Te:tas v. 1Ve1v 1\fe:1:ico 482 [/.S. ar 128. Texas v. New Mexico
does not deal with a compact that has not received the
approval of Congress. It therefore is not relevant authority
on the effect, if any, on state legislatures of non-approved
compacts.

(5)Alcom's citation to Kansas City [*71] Area Transp. is to
a case in which the compact was approved by Congress.
Kfrnsas C'iry Area l''ransp .. 640 fi'2d nt 174. Additionally, the
court in that case applied a rule that, even when a compact
has received congressional approval, state legislation is not

34

See discussion under Leonardo above, _OTR _(slip op at 45, and discussion of consideration in statutory contracts under the
Restatenient, _OTR _(slip op at 15-18).
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prohibited but, in fact, allowed when the state legislation is
in approbation of the compact and not in reprobation of the
compact. Id. The court in Kansas City Area Trans. Authority
found the state legislation there to be in approbation of the
compact. Id. The court therefore had no occasion to address
limitations on states when no approval by Congress was
involved.
g. Texas v. New Mexico

Taxpayer itself cites to Texas v New Mexico. As the
discussion of Alconi above shows, Texas v. New Mexi.co
involved a compact approved by Congress and a question of
proper remedies for non-compliance. It is not an authority
applicable to this discussion.
h. C. T. Helmuth v. Washington Metro. Area Trans.
Next, taxpayer cites to C'.T. lielhnuth v. 1.Yashington Aierro.
Area Trans., 414 F Supv 408 !D lv!d 19761. This was a case
involving a compact approved by Congress, id. at 409, and
therefore irrelevant to this section of taxpayer's
argument--that compacts that have not been approved by
Congress limit state legislatures.

i. Doe v. Ward
Taxpayer next cites to Doe v. Ward, 124 F Sunp 2d 900 !WD
Pa 2000). Once again, taxpayer is [*72] citing a case
involving a compact approved by Congress for its
proposition that compacts without such approval are binding
on legislatures of states in the absence of all elements
necessary to form statutory contracts. Id, at 912. That is
simply not the law. Additionally, the case is one involving
only construction of compact language and not the que.stion
of the existence of a statutory contract limiting the actions
of state legislatures.

3. Conclusion as to Taxpayer's Assertions. on Con1pact
Clause as Source of Liniitation on State Le.gislatures
At the end of the day, and it has been a long but necessary
"day" of carefully examining "authority," one conclusion is
abundantly clear. Notwithstanding general statements [*73]
found in cases and often repeated, there is simply no
authority for the proposition that under the Compact Clause,
an independent limitation on state legislatures exists when
no approval by Congress was necessary or given. Limitations
do exist in such cases. However, as discussed 1nuch earlier
in this opinion, in the absence of approval of a compact by
Congress, they derive from either the state or federal
Contract Clauses. The label "compact" does not have a
talismanic power to create a substantive Jimitation on the
actions of state legislatures.
V CONCLUSION
The actions of the legislature of Oregon in adopting ORS
314.606 were for the purpose of disabling the Compact
Election. That legislative action violated no procedural or
substantive provision of the Oregon Constitution. It violated
no provision of federal statutory law. It did not violate the
Compact Clause or Federal Contract Clause.
The provisions of ORS 314.606 are applicable to taxpayer
such that its claim for a refund of tax was properly and
validly denied by the department. The motion of the
department is granted and that of taxpayer is denied. 35 Now,
therefore,
IT IS ORDERED that Plaintiffs' Motion for [*74] Summary
Judgment is denied; and

j. Entergy Arkansas, Inc. v. Nebraska
Taxpayer finally cites to Entenrv Arkansas. Inc. v, Nebraska.
358 F3d 528 (8th Or 2004). Yet again taxpayer, by citing
this case, suggests it is relevant to the issues before this
court. It is not. It involves a compact approved by Congress
that fairly bristles with binding contract language such as
statements that all law of member states inconsistent with
the compact is declared null and void. Id. at 534;

35

Low-Level Radioactive Waste Policy Amendments Act of
1985, Pub L 99-240, § 222, 99 Stat 1842 (codified as a note
to 42 USC 2021 rD (Central Interstate Low-Level
Radioactive Waste Compact, Art VI, § c ).

IT IS FURTHER ORDERED that Defendant's Cross-Motion
for Summary Judgment is granted.
Dated this _day of September, 2015.
Henry C. Breithaupt
Judge

()RS 305.765 would have been a potential issue if taxpayer prevailed on its motion. As it has not prevailed, that issue is moot.
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Interest of the Amicus

Amicus curiae Multistate Tax Commission respectfully submits this brief in support of
the Michigan Department of Treasury. The Commission is the administrative agency for the
Multistate Tax Compact, which became effective in 1967 when the required minimum of seven
states had enacted it. The U.S. Supreme Court upheld the validity of the Compact in United

States Steel Corp. v. Multistate Tax Comm'}n 434 U.S. 452 (1978), and today forty-seven states
and the District of Columbia participate in the Commission. Twenty of those jurisdictions have
adopted the Compact by statute. Six are sovereignty members. Another twenty-two states are
associate members.

1

The purposes of the Compact are to: (1) facilitate proper determination of state and local
tax liability of multistate taxpayers, including equitable apportionment of tax bases and
settlement of apportionment disputes, (2) promote uniformity or compatibility in significant
components of state tax systems, (3) facilitate taxpayer convenience and compliance in the filing
of tax returns and in other phases of state tax administration, and (4) avoid duplicative taxation.

Multistate Tax Compact, Art. I.
These purposes are central to the very existence of the Compact, which was the states'
answer to an urgent need for reform in state taxation of interstate commerce. See, HR. Rep. No.

Compact Members: Alabama, Alaska, Arkansas, CaJifornia, Colorado, District of Columbia,
Hawaii, Idaho, Kansas, Michigan, Minnesota, Missouri, Montana, New Mexico, North Dakota, Oregon,
South Dakota, Texas, Utah and Washington. Sovereignty Members: Georgia, Kentucky, Louisiana, New
Jersey, South Carolina and West Virginia. Associate Members: Arizona, Connecticut, Florida, Illinois,
Indiana, Iowa, Maine, Maryland, Massachusetts, Mississippi, Nebraska, New Hampshire, New York,
North Carolina, Ohio, Oklahoma, Pennsylvania, Rhode Island, Tennessee, Vermont, Wisconsin, and
Wyoming.
1

89-952, Pt. VI, at 1143 (1965) and Interstate Taxation Act: Hearings on HR. 11798 and
Companion Bills before Special Subcommittee on State Taxation of Interstate Commerce of the
House Commission on the Judiciary, g9th Cong., 2d Sess. (1966) (illustrating the depth and scope

of Congressional inquiry into the potential for federal preemption of state tax). If the states failed
to act, Congress stood ready to impose reform itself through federal legislation that would
preempt and regulate important aspects of state taxation. Preserving state tax sovereignty under
our vibrant federalism remains a key purpose of the Compact and the Commission.
The Commission's interest in this case arises from the Compact' s purposes of promoting
uniformity and preserving member states' sovereign authority to effectuate their own tax
policies. Our interest is particularly acute because the Taxpayer has asserted that our member
states' ability to achieve these purposes is limited, perversely, on the basis of the Compact itself.
We write to correct that assertion.
As the administrative agency for the Compact, the Commission is uniquely situated to
inform the Court regarding a proper interpretation of this Compact and the course of
performance of its members. We interpret the terms of the Compact to allow its members the
flexibility to vary from its provisions. That interpretation is supported by the course of
performance of the other Compact members, consistent with the purposes of the Compact, the
holdings of the United States Supreme Court, and the Compact jurisprudence from other federal
and state courts. To hold otherwise would have the ironic effect of frustrating the very purposes
that the Compact is intended to promote.
Argument
THE MODEL MULTISTATE TAX COMPACT AFFORDS ITS MEMBER STATES THE
FLEXIBILITY TO VARY FROM ITS PROVISIONS

2

IBM, in its initial brief, asserts that "[t]he only way a State can undo its contractual
obligations under the Compact is to withdraw from the Compact entirely. Having entered into
the Compact, a legally binding contract, Michigan cannot unilaterally change its terms, short of
completely withdrawing from the Compact." Brief ofPlaintiff-Appellant, International Business

Machines Corp., at 28.
In its Reply Brief, IBM appears to have abandoned this argument, asse1iing that "it is
completely unnecessary for the Court of Appeals to reach the question of whether the state could
override its obligations under the Compact legislatively for the reason that there is simply no
support for the assertion that the state attempted to override the Compact.'' Reply Brief of

Plaintiff-Appellant, International Business Machines Corp., p. 6 (emphasis in original). The
Commission takes no position on whether Michigan has amended its original enactment of the
Compact. Rather, the Commission writes briefly to address IBM's erroneous assertion in its
initial brief that the only way a state can enact a law that varies from a provision of the Compact
is to entirely withdraw from the Compact, should the Court feel it necessary to address that issue.
The Multistate Tax Compact is a model law The United States Supreme Court has made clear
that the enactment of the Compact did not result in "any delegation of sovereignty to the
Commission," US. Steel, 434 U.S. 452, 473. As each member retains its full sovereign
authority to administer its tax laws, the Compact created no obligation for its members to
withdraw from the Compact in order to amend or repeal individual compact provisions.
Attached as Appendix B to IBM's initial Brief is a copy of the Commission's amicus
brief in Gillette Co. & Subsidiaries v. Cal?fornia Franchise Tax Board, Case No. A130803,
pending in the Court of Appeals for the State of California. In Gillette, the Commission explains
why we interpret the terms of the Compact to allow for this flexibility; we show that our

3

interpretation is supported by the purposes of the Compact, the holdings of the United States
Supreme Court, and Compact jurisprudence from other federal and state courts; and we explain
that to hold otherwise would have the contrary effect of frustrating the very purposes that the
Compact is intended to promote. In addition, Michigan Manufacturers Association succinctly
summarizes the Commission's argument in Gillette in its amicus curiae brief in this Court,
starting at page 11.
The Commission, therefore, will not belabor its argument in Gillette. It suffices to state
that it is the position of the Commission, supported by the compact members course of
performance, that should a member decide to amend its laws, including Article IV factor
weighting codified at MCL 205.518 and the Article III. I apportionment election codified at
MCL 205.581, the Compact affords that member the flexibility to do so. Furthermore, it is not
necessary for a member to withdraw entirely from the Compact in order to give effect to such an
amendment. Michigan's adoption of a mandatory single sales factor apportionment formula to
appo1tion both the business income tax component and the modified gross receipts tax
component of the Michigan Business Tax would be wholly consistent with the terms of the
Multistate Tax Compact.
The State of Michigan remains a member in good standing of the Commission,
subsequent to the adoption of the Michigan Business Tax in 2008. Indicative of Michigan's
continued standing in the Commission, Michigan fully participated in the Commission's annual
meeting in July 2011 and its votes on Commission business were accorded full effect, precisely
as the votes of any other member of the Compact in good standing. In addition, Andy Dillon, the
State Treasurer of Michigan and the state's representative to the Commission, was elected by

4

Commission members in July 2011 to serve as a member of the Commission's Executive
Committee.

5

Conclusion
Michigan's adoption of a mandatory single factor apportionment formula for the MBT in
2008 would be fully consistent with the flexibility afforded by the Multistate Tax Compact in
allowing its member states to exercise their sovereign authority to design and implement their
individual state tax systems while working together to further the purposes of the Compact.
Respectfully submitted,

Shirley Sicilian, Esq.
General Counsel

Jll!ttJfl-

Sheldon H. Laskin, Esq.
Pro Hae Vice
Counsel

Multistate Tax Commission
444 N. Capitol St., Suite 425
Washington, DC 20001
(202) 624 - 8699
Counsel for amicus curaie,
Multistate Tax Commission

6

EXHIBIT K

NO. AlS-1322
STATE OF MINNESOTA
IN SUPREME COURT
KIMBERLY-CLARK CORPORATION & SUBSIDIARIES,
Relators,
vs.
COMMISSIONER of REVENUE,
Respondent.

BRIEF OF AMICI CURIAE STATES OF OREGON, ALABAMA,
CALIFORNIA, COLORADO, HAW All, IDAHO, MICIDGAN, MISSOURI,
MONTANA, NEW MEXICO, NORTH DAKOTA, TEXAS, AND
WASHINGTON, AND THE DISTRICT OF COLUMBIA
IN SUPPORT OF COMMISSIONER OF REVENUE
ELLEN F. ROSENBLUM
Attorney General of Oregon
PAULL. SMITH, pro hac vice
Deputy Solicitor General of Oregon
INGE D. WELLS, pro hac vice
Assistant Attorney-in-Charge,
Appellate Division, Oregon
Department of Justice
DARREN WEIRNICK, pro hac vice
Senior Assistant Attorney General
General Counsel Division,
Tax and Finance Section
Oregon Department of Justice
1162 Court St. NE
Salem, OR 97301
(503) 947-4530

WALTER A. PICKHARDT (#867782)
Faegre Baker Daniels, LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402
AMYL. SILVERSTEIN
EDWIN P. ANTOLIN
Silverstein & Pomerantz LLP
12 Gough Street, 2"d Floor
San Francisco, CA 94103
Of Attorneys for Relators

OFFICE OF THE ATTORNEY GENERAL
State of Minnesota
ALAN I. GILBERT (#0034678)
Solicitor General
ALETHEA M. HUYSER (#0389270)
Assistant Solicitor General
MICHAEL EVERSON (#0388310)
Assistant Attorney General
445 Minnesota Street, Suite 1100
St. Paul, Minnesota 55101-2128
Of Attorneys for Respondent

[additional attorneys on next page]

LUTHER STRANGE
Alabama Attorney General
501 Washington Ave.
Montgomery, AL 36130
KAMALA D. HARRlS
Attorney General of California
455 Golden Gate, Suite 11000
San Francisco, CA 94102-7004

TIM FOX
Montana Attorney General
215 N Sanders, Third Floor
PO Box 201401
Helena, MT 59620-1401
HECTOR H. BALDERAS
Attorney General of New Mexico
P. 0. Drawer 1508
Santa Fe, New Mexico 87504-1508

CYNTHIA COFFMAN
Colorado Attorney General
Ralph L. Carr Colorado Judicial Center
1300 Broadway, 10th Floor
Denver, Colorado 80203

WAYNE STENEHJEM
Attorney General of North Dakota
600 E. Boulevard Avenue
Bismarck, ND 58505-0040

DOUGLASS. CHIN
Attorney General of Hawaii
425 Queen St.
Honolulu, HI 96813

KEN PAXTON
Attorney General of Texas
Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548

LAWRENCE G. WASDEN
Idaho Attorney General
P.O. Box 83720
Boise, ID 83720-0010
BILL SCHUETTE
Michigan Attorney General
P. 0. Box 30212
Lansing, MI 48909
CHRIS KOSTER
Attorney General of Missouri
Supreme Court Building
207 West High St.
Jefferson City, MO 65101

ROBERT W. FERGUSON
Attorney General of Washington
1125 Washington Street SE
PO Box 40100
Olympia, WA 98504-0100
. KARL A. RACINE
Attorney General for the
District of Columbia
441 4th Street, NW
Washington, DC 20001

TABLE OF CONTENTS
STATEMENT OF INTEREST OF AMICI CURIAE ................................................................. 1
INTRODUCTION ........................................................................................................................ !
ARGUMENT ............................................................................................................................... 6
I.

II.

III.

THE COURT SHOULD REJECT KIMBERL Y'S UNCRITICAL RELIANCE
ON CASES INVOLVING OTHER COMPACTS ........................................................... 6
A.

An interstate compact does not bind a future legislature except under the
Compact Clause or Contract Clause ...................................................................... 7

B.

Because the Compact Clause does not apply to the tax compact, Kimberly's
reliance on compact cases decided under that clause is misplaced ....................... 8

C.

Because the tax compact did not require or receive Congressional consent,
the 1983 version of Minn. Stat.§ 290.171 trumps Minn. Stat.§ 290.191
only ifthe 1987 legislature's repeal of Articles Ill.I and IV and adoption of
Minn. Stat. § 290 .191 unconstitutionally impairs the obligation of contracts ..... 10

THE TAX COMPACT PERMITS MEMBER STATES TO ELIMINATE
ARTICLE III.I AND ADOPT A MANDATORY APPORTIONMENT
FORMULA SUCH AS MINN. STAT.§ 290.191 .......................................................... 12
A.

The states did not unmistakably intend to suspend their power to adopt a
mandatory apportionment formula ....................................................................... 13

B.

The states' course of performance confirms that each state intended to
retain sovereign authority to adopt a mandatory apportionment formula
without first withdrawing from the compact under Article X.2 .......................... 19

C.

The threat of Congressional action in .1967 does not show that the states
intended Article III.1 to contractually bind subsequent state legislatures ........... 23

THE 1987 LEGISLATION DOES NOT SUBSTANTIALLY IMPAIR ANY
CONTRACTUAL RELATIONSHIP ............................................................................. 25

CONCLUSION .......................................................................................................................... 28

TABLE OF AUTHORITIES

Cases
Allied Structural Steel Co. v. Spannaus,
438 U.S. 234, 246, 98 S.Ct. 2716 (1978) ............................................................ 26
Atlantic Coast Line R. Co. v. Phillips,
332 U.S. 168, 173, 67 S.Ct. 1584 (1947) ............................................................ 14
Caldas v. Affordable Granite & Stone, Inc.,
820 N.W.2d 826, 833 (Minn. 2012) .................................................................... 15
CT. Hellmuth v. Washington Metro. Area Transit Auth.,
414 F.Supp. 408, 409 (D. Md. 1976) ................................................................... 16
Cuyler v. Adams,
449 U.S. 433, 440, 101 S.Ct. 703, 708 (1981) ....................................................... 8
Energy Reserves Group, Inc. v. Kansas Power & Light Co.,
459 U.S. 400, 411, 103 S.Ct. 697 (1983) ....................................................... 25, 26
General Expressways, Inc. v. Iowa Reciprocity Board,
163 N.W.2d 413, 419-420 (Iowa 1968) ............................................................... 10
General Motors Corp. v. Romein,
503 U.S. 181, 189, 112 S.Ct. 1105 (1992) ..................................................... 17, 26
Gillette Co. and Subsidiaries v. California Franchise Tax Board, S206587 .............. 21
Gillette Commercial Ops. N Am. & Subs. v. Dep't. of Treasury,
_ N. W.2d _(Mich. Ct. App. Sept. 29, 2015), 2015 WL 5704567 ................... 23
Graphic Packaging Corp. v. Hegar,
No. 03-14-00197-CV (TexApp.-Austin July 28, 2015), 2015 WL 4603683 ...... 22
HealthNet, Inc. & Subs. v. Dept. of Rev.,
_ OTR_ (2015), 2015 WL 5249431 ........................................................... ,.... 21
In re Alexis 0, 959 A.2d 176, 180 (N.H. 2008) ...................................................... 9, 10
Jn re CB., 188 Cal.App.4th 1024, 116 Cal.Rptr.3d 294 (2010) ................................... 10
Jn re D.B., 431A.2d498 (Vt. 1981) ............................................................................ 10

In re O.M, 565 A.2d 573 (D.C. Ct. App. 1989) .......................................................... 11
International Business Machines Corp. v. Department of Treasury,
852 N.W.2d 865 (Mich. 2014) ............................................................................. 22

11

TABLE OF AUTHORITIES

Jacobsen v. Anheuser-Busch, Inc.,

392 N.W.2d 868, 872 (1986) .................................................................................. 7
Jefferson Branch Bank v. Skelly,

66 U.S. (1 Black) 436, 446, 17 L.Ed. 173 (1862) .......................................... 13, 17
McComb v. Wambaugh,

934 F.2d 474, 479 (3d Cir. 1991) .................................................................... 9, 10
Tarrant Reg'l Water Dist. v. Herrmann,

569 U.S._, 133 S.Ct. 2120, 2130 n.8 (2013) ................................................ 9, 19
United States Steel Corp. v. Multistate Tax Commission,

434 U.S. 452, 473, 98 S.Ct. 799 (1978) ................................................... ,.9, 15, 24
United States Trust Co. of New York v. New Jersey,

431U.S.1, 24 n.21, 97 S.Ct. 1505 (1977) ......................................... 14, 17, 25, 26
United States v. Price,

361 U.S. 304, 310-311, 80 S.Ct. 326 (1960) ........................................................ 24
United States v. Winstar Corp.,

518 U.S. 839, 874-75, 116 S.Ct. 2432 (1996) ................................................ 13, 14
Williams v. Evans,

165 N.W. 495 (Minn. 1917) ................................................................................... 7
Statutes

Ala. Code§ 40-27-1 (2011) ........................................................................................ 22
Ark. Code Ann.§ 26-5-101 (1995) .............................................................................. 21
Ark. Code Ann.§ 26-51-709 (1995) ............................................................................ 21
Cal. Rev. & Tax Code § 25128(a) (1993) .................................................................... 21
Colo. Rev. Stat. § 24-60-1301 ...................................................................................... 22
Colo. Rev. Stat. § 39-22-303 .5(2) (2009) .................................................................... 22
D.C. Code§ 47-411 (2013) .......................................................................................... 22
Fla. Stat.§ 220.15(4) .................................................................................................... 20
Idaho Code§ 63-3027(i)(l) .......................................................................................... 21
Minn. Stat.§ 290.171 ....................................................................................... 20, 25, 27
Minn. Stat.§ 290.191 ............................................................................................ passim
N.D. Cent. Code§ 57-59-01, as amended by S.B. 2292 (2015) .................................. 22
iii

TABLE OF AUTHORITIES
Or. Rev. Stat.§ 305.653 (2013) ................................................................................... 21
Or. Rev. Stat.§ 314.606 (1993) ................................................................................... 21
Or. Rev. Stat.§ 314.650(1) (1993) ............................................................................... 21

Other Authorities
1968 Op. Atty. Gen. Wash. No. 22, 1968 WL 90977 .................................................. 15
lA Norman J. Singer & J.D. Shambie Singer, Sutherland Statutes and Statutory
Construction§ 32:8 (7th ed. 2009) ...................................... ,............................... 8
J. Murray, Corbin on Contracts§ 45.6 at 92 (rev. ed. 2007) ....................................... 15

Restatement (Second) of Contracts§ 202, comment g (1981) ..................................... 19
Constitutional Provisions
Alaska Const. art. IX, § 1 ............................................................................................. 16
Ark. Const. art. 16, § 7 ................................................................................................. 16
Cal. Const. art. XIII, § 31 ............................................................................................. 16
Haw. Const. art. VII, § 1 .............................................................................................. 16
Ill. Const. art. IX, § 1 .................................................................................................... 16
Mich. Const. art. IX, § 2 ............................................................................................... 16
Minn. Const. art. I, § 11 ................................................................................................. 7
Minn. Const. art. X, § 1 ................................................................................................ 16
Mo. Const. art. X, § 2 ................................................................................................... 16
Mont. Const. art. VIII, § 2 ............................................................................................ 17
N.D. Const. art. X, § 2 .................................................................................................. 17
S.D. Const. art. XI, § 3 ................................................................................................. 17
Tex. Const. art VIII, § 4 ............................................................................................... 17
U.S. Constitution, Article I, § 10, clause 1 .................................................................... 7
U.S. Constitution, Article I, § 10, clause 3 .................................................................... 7
U.S. Constitution, Article VI,§ 2 ................................................................................... 8
Wash. Const. art. VII, § 1 ............................................................................................. 17
Wyo. Const. art. 15, § 14 .............................................................................................. 17

IV

TABLE OF AUTHORITIES

Laws
1971 Fla. Laws ch. 71-984 § 1 (eff. Jan. 1, 1972) ....................................................... 20
1983 Minn. Laws 2168, 2339-53 ................................................................................... 1
1987 Minn. Laws 1039, 1098-1119 ............................................................................... 2
1991 Tex. Gen. Laws 134, 159-60, 162 ....................................................................... 22
1993 Cal. Stat. 946 ....................................................................................................... 21
1993 Or. Laws 726, § 20 (H.B. 2058) .......................................................................... 21
1994 Idaho Sess. Laws 301 (H.B. 897) ........................................................................ 21
1995 Ark. Acts 682 ...................... ;............................................................................... 21
2006 Tex. Gen. Laws 1, 1-35 ....................................................................................... 22
2008 Colo. Sess. Laws 256 (H.B. 08-1380) ................................................................. 22
2010 Utah Sess. Laws 155, § 1(S.B.165) ................................................................... 22
2011 Ala. Acts 2011-616 (H.B. 434) ........................................................................... 22
2012 Cal. Stat. 37 (S.B. 1215) ...................................................................................... 21
2013 D.C. Stat. 20-61, § 7342 ...................................................................................... 22
2013 Or. Laws 407 (S.B. 307) ..................................................................................... 21
2014 Mich. Pub. Acts 282 .................................................................. ,......................... 23

v

STATEMENT OF INTEREST OF AMICI CURIAE
This case concerns the proper interpretation of Minn. Stat. § 290.171 (1986),
Minnesota's version of the Multistate Tax Compact (the "tax compact"). The
amici include the following members and former members of the tax compact:
Oregon, Alabama, California, Colorado, the District of Columbia, Hawaii, Idaho,
Michigan, Missouri, Montana, New Mexico, North Dakota, Texas, and
Washington.
As members and former members of the tax compact, the amici states are
interested in assisting the Court in understanding the party states' interpretation of
the compact. In amici's view, correct construction of the tax compact will help
preserve each state's sovereign authority over its tax policies, consistent with the
members' intent. 1
INTRODUCTION
Minnesota adopted Minn. Stat. § 290.171 in 1983. 1983 Minn. Laws 2168,
2339-53. As enacted in 1983, Article Ill.l of Minn. Stat.§ 290.171 provided that a
taxpayer subject to a party state's income tax "may elect to apportion and allocate
his income in the manner provided by the laws of such state ... without reference
to this compact, or may elect to apportion and allocate in accordance with Article
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No party or counsel for a party authored this brief in whole or in part, and no
person or entity, other than the State of Oregon, made a monetary contribution for
the preparation or submission of the brief.
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IV," and Article IV.9 provided for apportionment of net income based on a
formula that gave equal weight to property, payroll, and sales.
In I987, Minnesota repealed Articles III and IV. I987 Minn. Laws I039,
I 098-I I I2. At the same time, Minnesota adopted an apportionment formula that
requires a multistate taxpayer such as Relator Kimberly-Clark Corporation
("Kimberly") to apportion its net income by giving greater weight to the sales
factor. Minn. Stat.§ 290.I9I; I987Minn.Laws I039, Il12-I9. Since I987,
nothing in Minn. Stat. § 290. I 9 I or any other Minnesota tax statute permits a
taxpayer to elect the equally-weighted three-factor formula formerly found in
Article IV.9 ofMinn. Stat.§ 290.17I (I986).
Nevertheless, Kimberly contends that Minnesota's repeal in I987 of Articles
III. I and IV of Minn. Stat. § 290. I 7 I and adoption of a mandatory apportionment
formula that gives greater weight to the sales factor (the "I987 Legislation") was
invalid. Kimberly argues that Articles III.I and IV of Minn. Stat. § 290.l 7I (I986)
take priority over the apportionment f01mula found in Minn. Stat. § 290. I9I for tax
years 2007 to 2009.
The amici states agree with the Minnesota Commissioner of Revenue that
(I) the tax compact does not waive any member state's right to adopt a mandatory
apportionment formula-that is, a formula that automatically applies to multistate
taxpayers and precludes those taxpayers from choosing the formula in Article IV
2

of the tax compact-and that (2) the tax compact must be construed in favor of
each state's reservation of its sovereign tax power. The amici stress the following
points.
Kimberly argues that the tax compact prohibited Minnesota's repeal of
Articles III.1 and IV in 1987 and that the pre-1987 version of Minn. Stat.
§ 290.171 takes priority over Minn. Stat. § 290.191 based on a body of cases that
address an assortment of interstate compacts in diverse areas. But most of
Kimberly's interstate compact cases address compacts that were approved by
Congress under the Compact Clause. Compacts that Congress approves become
federal law, to which inconsistent state laws must yield. As Kimberly admits, the
tax compact neither received nor required Congressional approval. Thus, the
Compact Clause does not apply to the tax compact, and the compact must be
construed as state law.
Because the Compact Clause does not apply, the tax compact would have
precluded Minnesota from repealing Articles III.1 and IV and enacting a
mandatory apportionment formula such as Minn. Stat.§ 290.191 only if(l) the
1983 legislature, in adopting Minn. Stat. § 290.171, unmistakably intended by
contract to prevent future legislatures from repealing Articles III.1 and IV and (2)
the 1987 Legislation repealing Articles III.1 and IV unconstitutionally impaired
existing contractual obligations. Neither conclusion applies.
3

First, the tax compact does not address, much less address in unmistakable
terms, what happens when a state eliminates Articles III. I and IV and adopts
another state law-such as Minn. Stat. § 290.I9I-that mandates use of an
exclusive apportionment formula. Furthermore, nothing in the tax compact
unmistakably grants taxpayers a contractual right to enforce Article III. I as a thirdparty beneficiary. Likewise, nothing in the tax compact purports to trump
longstanding prohibitions in many member states' constitutions on suspension of
their taxing power-prohibitions that are part of the compact's terms. The states'
intent should be construed in harmony with their constitutions.
Consistent with the intent of each state to preserve its sovereign tax power,
the member states' longstanding course of performance further demonstrates that
the states have interpreted the tax compact to permit a member state to eliminate
Articles III. I and IV and adopt a mandatory apportionment formula. Numerous
member states have adopted laws deleting or superseding Article III. I or IV. No
member state ever has objected. As early as I 972, after the Florida legislature
eliminated Articles III and IV, the states' representatives to the Multistate Tax
Commission unanimously ratified Florida's continued participation in the tax
compact.
In short, the states did not intend to preclude their legislatures from opting
out of Articles III. I and IV. Nor did they intend to grant any taxpayer a
4

contractual right to invoke Article III.1 when a state has adopted legislation
deleting or superseding that provision.
But even if Kimberly had a contractual right to the Article III.1 election
before 1987, the 1987 Legislation would not unconstitutionally impair any
contractual obligation because no substantial impairment occurred. Here, the 1987
Legislation did not substantially impair a contractual relationship because
Kimberly had no legitimate expectation that any rights under Article III.1 would
exist after Minnesota repealed Articles III and IV in 1987. Each state could
withdraw from the tax compact at any time without notice. Moreover, the
compact's provisions were expressly severable. Thus, Kimberly could not
legitimately have expected to invoke any right under Article III.1 if Minnesota had
enacted the compact without Articles III.1 and IV. Because Minnesota's repeal of
Articles III and IV had the same effect, it could not substantially impair any
alleged contractual obligation.
The amici states ask the Court to reject Kimberly's reading of the tax
compact. Kimberly's interpretation is inconsistent with the party states'
longstanding understanding of the tax compact. The states entered the tax compact
to preserve each state's sovereign power to manage its own fiscal affairs, not to
suspend or surrender it.

5

ARGUMENT
I.

THE COURT SHOULD REJECT KIMBERLY'S UNCRITICAL
RELIANCE ON CASES INVOLVING OTHER COMPACTS.
Kimberly asserts that an interstate compact must prevail over subsequent

state law under a "large body of nationwide federal and state case law" addressing
sundry interstate compacts. Kimberly Br. at 14. From that case law, Kimberly
draws the broad generalization that in any compact "party States cede sovereignty
pursuant to the compact's terms," terms which "cannot be unilaterally altered by a
party State." Kimberly Br at 14-15.
But there is no common law of interstate compacts. Kimberly's cases do not
hold that an interstate compact necessarily precludes later state laws that conflict
with compact provisions. What authority they provide for the priority of interstate
compacts derives solely from the Compact Clause or from federal and state
constitutional prohibitions on the impairment of the obligation of contracts.
As Kimberly admits, the Compact Clause does not apply to the tax compact.
Kimberly Br. at 11-12. Thus, Kimberly's miscellany of cases addressing other
compacts matters only to the extent those cases analyze whether a state law that is
inconsistent with an earlier interstate compact unconstitutionally impairs the
obligation of contracts.

6

A.

An interstate compact does not bind a future legislature except
under the Compact Clause or Contract Clause.

The fact that sovereign governments cooperate with one another by adopting
statutes does not, by itself, curtail the sovereignty of future legislatures. Only
federal or state constitutional provisions or federal law may limit a state
legislature's power to amend or repeal an earlier statute. See, e.g., Williams v.

Evans, 165 N.W. 495 (Minn. 1917) ("The state Legislature possesses all legislative
power not withheld or forbidden by the terms of the state or federal Constitution.").
By citing haphazardly from cases involving a jumble of interstate compacts,
Kimberly glosses over the only sources of law that may require an interstate
compact to take priority over a later state law: the Compact Clause2 or the federal
and state Contract Clauses. 3 Ascertaining whether a state law represents an
interstate agreement is merely a predicate for determining whether there is a
"Compact" under the Compact Clause or an unconstitutional impairment of the
"Obligation of Contracts" under federal and state Contract Clauses. If Congress

2

Under the Compact Clause, U.S. Constitution, Article I,§ 10, clause 3, "No State
shall, without the Consent of Congress ... enter into any Agreement or Compact
with another State .... "

3

Under the Contract Clause, U.S. Constitution, Article I,§ 10, clause 1, "No State
shall ... pass any ... Law impairing the Obligation of Contracts." See also Minn.
Const. art. I, § 11 ("No ... law impairing the obligation of contracts shall be
passed .... "). Because the federal and Minnesota constitutional provisions are
interpreted in the same manner, we focus on the federal clause. See, e.g., Jacobsen
v. Anheuser-Busch, Inc., 392 N.W.2d 868, 872 (1986).
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consents to an interstate compact under the Compact Clause, its consent transforms
the compact into federal law, and the compact thus trumps conflicting state law
under the Supremacy Clause. But in the case of the tax compact, or any other
non-Congressionally-approved compact, later state law may trump provisions in
the compact, so long as the later state law does not unconstitutionally impair the
obligation of contracts. See, e.g., lA Norman J. Singer & J.D. Shambie Singer,
Sutherland Statutes and Statutory Construction§ 32:8 (ih ed. 2009) (describing
state's authority to abrogate non-Congressionally-approved compact as limited by
"the constitutional prohibition against impairing the obligation of contract").
B.

Because the Compact Clause does not apply to the tax compact,
Kimberly's reliance on compact cases decided under that clause is
misplaced.

Compacts that receive Congressional consent under the Compact Clause
constitute federal law. As a result, a state law that conflicts with a
Congressionally-approved compact must yield to that compact under the
Supremacy Clause, U.S. Constitution, Article VI,§ 2. See Cuyler v. Adams, 449
U.S. 433, 440, 101 S.Ct. 703, 708 (1981) (holding that "[t]he consent of Congress
transforms the States' agreement into federal law under the Compact Clause"). If
Congress has approved an interstate compact, the Supremacy Clause makes that
Congressionally-approved compact binding on the states-no "additional" reasons
need be considered. Kimberly Br. at 26; see Tarrant Reg'l Water Dist. v.
8

Herrmann, 569 U.S._, 133 S.Ct. 2120, 2130 n.8 (2013) ("The Supremacy

Clause ... ensures that a congressionally approved compact, as a federal law,
preempts any state law that conflicts with the Compact").
Because the lion's share of cases involving interstate compacts that
Kimberly cites address Congressionally-approved compacts, Kimberly's uncritical
reliance on those cases-for its assertion that Minn. Stat. § 290.171 (1986)
automatically takes precedence over later state laws-is unwarranted: As
Kimberly acknowledges, the Compact Clause does not apply to the tax compact
because Congressional consent was neither required nor given. See Kimberly Br.
at 11-12; United States Steel Corp. v. Multistate Tax Commission, 434 U.S. 452,
473, 98 S.Ct. 799 (1978) (holding that tax compact did not "enhance[] state power"
with respect to the National Government and therefore did not require
Congressional consent).
As a non-Congressionally-approved compact, the tax compact "must be
construed as state law," not federal. McComb v. Wambaugh, 934 F.2d 474, 479
(3d Cir. 1991 ); In re Alexis 0., 959 A.2d 176, 180 (N.H. 2008). While cases
construing compacts covered by the Compact Clause may be persuasive in other
respects, e.g., in applying principles of contractual interpretation, they do not
establish that the tax compact automatically overrides subsequent state law.
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C.

Because the tax compact did not require or receive Congressional
consent, the 1983 version of Minn. Stat. § 290.171 trumps Minn.
Stat. § 290.191 only if the 1987 legislature's repeal of Articles 111.1
and IV and adoption of Minn. Stat. § 290.191 unconstitutionally
impairs the obligation of contracts.

A non-Congressionally-approved interstate compact may take precedence
over a subsequent state statute, but only if that statute unconstitutionally impairs
the obligation of contracts. Again, Kimberly errs by viewing cases involving a
variety of interstate compacts as a distinct source of authority. See Kimberly Br. at
42 (arguing that repealing Article III.I "also violated" Contract Clause).
Of the few cases Kimberly cites that involve non-Congressionally-approved
compacts, none holds that the compact at issue overrode subsequent state law
absent an unconstitutional impairment of contractual obligations. The court in In
· re D.B., 431 A.2d 498 (Vt. 1981) merely held that the Interstate Compact on
Juveniles was valid notwithstanding lack of Congressional consent. In General
Expressways, Inc. v. Iowa Reciprocity Board, 163 N.W.2d 413, 419-420 (Iowa
1968), the court found that the compact at issue and a subsequent statute were
consistent. In each case, the court had no need to decide whether a later statute
substantially impaired contractual relationships.
In both McComb, 934 F.2d 474, andin re C.B., 188 Cal.App.4th 1024, 116
Cal.Rptr.3d 294 (2010), the courts struck down a state regulation that exceeded the
scope of the statute it was meant to interpret-a familiar principle of administrative
10

law. The courts then held that the statute-a non-Congressionally-approved
comp~ct-did

not apply to the factual situation presented. The courts had no need

to address whether the compact took precedence over later state statutes, and broad
statements to that effect in McComb are dicta.
Finally, Kimberly's reliance on In re O.M, 565 A.2d 573 (D.C. Ct. App.
1989), which held that the District of Columbia properly ratified and participated
in the Interstate Compact on Juveniles following Congressional authorization, is
erroneous in two critical respects. First, the D.C. Court of Appeals observed that
Congress "expressly commanded" the D.C. courts "to enforce the Compact
according to its terms." 565 A.2d at 579. No Congressional mandate to the
Minnesota courts is at issue in Kimberly's appeal.
Second, as the court in In re O.M noted,
[t]his case does not present ... the issue of whether an interstate
compact which is not federal law may or must be enforced by the
courts. The District is not asserting, through an unequivocal,
unanimous, and consistent argument by its highest political
authorities, that the Compact should not be enforced in this case.
Id. By contrast, here the Minnesota Commissioner of Revenue maintains, and the

amici states agree, that Article III. I and Article IV of Minn. Stat. § 290 .171 ( 1986)
are not enforceable as binding contractual terms; instead, they are statutory
provisions concerning uniform laws from which party states are free to
subsequently deviate without withdrawing from the entire compact.
11

In sum, Kimberly's snippets from a medley of cases involving diverse
interstate compacts fail to establish that Article III.1 either survived the
legislature's repeal of that provision in 1987 or takes priority over Minn. Stat.
§ 290.191 more than two decades later. A non-Congressionally-approved compact

such as the tax compact does not automatically trump later-enacted state statutes.
Instead, it does so only ifthe subsequent state statute violates constitutional
prohibitions on laws impairing the obligation of contracts.

II.

THE TAX COMPACT PERMITS MEMBER STATES TO
ELIMINATE ARTICLE III.1 AND ADOPT A MANDATORY
APPORTIONMENT FORMULA SUCH AS MINN. STAT.§ 290.191.
Framing Kimberly's contentions solely within the boundaries of the Contract

Clause matters for two reasons. First, because of the severe consequences that may
ensue when an earlier legislature binds future legislatures under the Contract
Clause, a future legislature is constrained only when the earlier legislature's
contractual intent to do so is unmistakable. Here, there is no unmistakable intent
that Minnesota and other party states intended either (1) to bargain away each
state's sovereign power to delete Article III.1 and enact an exclusive
apportionment formula or (2) to grant taxpayers contractual rights under Article
III.1 of the tax compact.
Second, even ifthe states had unmistakably intended to vest taxpayers with
contractual rights under Article III.1, the Contract Clause would not automatically
12

be violated whenever a party state adopted a mandatory apportionment formula.
Rather, courts must apply a multistep analysis: they first must determine whether
any impairment is substantial. If an impairment is substantial, courts next must
assess whether that impairment is reasonable and necessary for an important public
purpose; if it is, no constitutional violation has occurred. Here, the 1987
Legislation did not substantially impair any contractual relationship and therefore
could not violate the Contract Clause. 4
A.

The states did not unmistakably intend to suspend their power to
adopt a mandatory apportionment formula.

Under the unmistakability doctrine, the state's sovereign power may not "'be
held ... to be surrendered, unless such surrender has been expressed in terms too
plain to be mistaken."' United States v. Winstar Corp., 518 U.S. 839, 874-75, 116
S.Ct. 2432 (1996) (quoting Jefferson Branch Bank v. Skelly, 66 U.S. (1 Black) 436,
446, 17 L.Ed. 173 (1862)). The unmistakability doctrine has "served the dual
purposes of limiting contractual incursions on a State's sovereign powers and of
avoiding difficult constitutional questions about the extent of state authority to
limit the subsequent exercise of legislative power." Winstar, 518 U.S. at 875. As
4

The amici states focus below on issues common to the construction of the tax
compact. Amici also agree with the Commissioner that, even ifthere were a
substantial impairment of a purported contractual obligation to a third-party
taxpayer, the Contract Clause still would not be violated because the 1987
Legislation serves an important public purpose and because any impairment of
contractual obligations under Minn. Stat. § 290.171 (1986) would be reasonable
and necessary in serving that purpose. See Respondent's Brief at 43-46.
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a result, contracts restricting a state's future exercise of its taxing power "generally
have not received a sympathetic construction." United States Trust Co. ofNew
York v. New Jersey, 431 U.S. 1, 24 n.21, 97 S.Ct. 1505 (1977). Instead, the
"legislature is not to be presumed to have relinquished its power of taxation
beyond the narrowest rational reading .... " Atlantic Coast Line R. Co. v. Phillips,
332 U.S. 168, 173, 67 S.Ct. 1584 (1947).
In the absence of express and unmistakable language waiving the exercise of
the sovereign tax power, each state must be presumed to have reserved that power.
See Winstar, 518 U.S. at 878 ("unmistakability [is] needed for waiver, not
reservation" of sovereign power); Winstar, 518 U.S. at 921 (Scalia, J., concurring
that "[g]overnments do not ordinarily agree to curtail their sovereign or legislative
powers, and contracts [with government] must be interpreted in a commonsense
way against that background understanding."). 5 The tax compact contains no such
unmistakable language. Nothing in the tax compact expressly prohibits the states
from adopting an exclusive apportionment formula that overrides the formula in
Article IV.9. Nor does the tax compact unmistakably prevent states from limiting
the conditions in which Articles III.! and IV may apply, from amending

5

See also Winstar, 518 U.S. at 876 (summarizing prior cases as holding that "a
contract with a sovereign government will not be read to include an unstated term
exempting the contracting party from the application of a subsequent sovereign
act ... nor will an ambiguous term of a grant or contract be construed as a
conveyance or surrender of sovereign power").
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Articles III. l and IV, or from repealing them altogether, as Minnesota did in 1987.
Neither does the tax compact expressly and unmistakably make taxpayers
contractual, third-party beneficiaries of Article III. l. In the case of contracts with
governments, the presumptions against inferring legislative intent to confer
contractual rights on third parties are strong. See, e.g., J. Murray, Corbin on
Contracts§ 45.6 at 92 (rev. ed. 2007) ("The distinction between an intention to

benefit a third party and an intention that the third party should have the right to
enforce that intention is emphasized where the promisee is a governmental
entity."); Caldas v. Affordable Granite & Stone, Inc., 820 N.W.2d 826, 833 (Minn.
2012) ("In determining whether there is an intent to benefit a third party through a
promise in a government contract, we consider whether the contract provides a
remedy for enforcement of the promise."). The tax compact provides no indication
that the states made a contractual promise that every multistate taxpayer had a right
to enforce Article III. l.
The historical background likewise permits no inference that the states
unmistakably considered Articles III. l and IV as contractually binding terms, as
opposed to statutory provisions promoting uniform laws. 6 The tax compact's

6

See, e.g., 1968 Op. Atty. Gen. Wash. No. 22, 1968 WL 90977 (describing option
to use Article IV as "essentially a uniform act"). The Multistate Tax Commission
repeated the same point in its brief to the United States Supreme Court long ago in
Multistate Tax Commission, stating that Articles III and IV were "essentially a
uniform act," that the tax compact was an "advisory mechanism" for the
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history shows that the states entered into the compact to preserve each state's
sovereign power to determine its own substantive tax policies, not to suspend it by
contract. That intent conflicts with Kimberly's assertion that "[u]pon entering into
an interstate compact, a state effectively surrenders a portion of its
sovereignty .... " Kimberly Br. at 23 (quoting C. T. Hellmuth v. Washington Metro.
Area Transit Auth., 414 F.Supp. 408, 409 (D. Md. 1976)). The states did not

intend to protect their tax powers from federal interference only to permit
contractual interference by other states and taxpayers. Rather, they intended to
retain unfettered control over their own tax policies.
Moreover, as the Commissioner observes, many members of the tax
compact, including Minnesota, are prohibited by their own state constitutions from
contractually binding themselves to substantive tax policies. Respondent's Brief at
27. The constitutions of fourteen former and current member states provide that
the state may not suspend or surrender the power of taxation by contract. 7 A

interpretation of"uniform laws," and that "[b]y adoption of the Compact, each
state has retained complete and absolute control over its own tax system." See
Brief of Multistate Tax Commission in Multistate Tax Commission, United States
Supreme Court No. 76-635, 1977 WL 189138 at *8, 17, *42; see also Multistate
Tax Comm 'n, 434 U.S. at 457.
7

Minn. Const. art. X, § 1 ("The power of taxation shall never be surrendered,
suspended or contracted away."); see also Alaska Const. art. IX,§ l; Ark. Const.
art. 16, § 7; Cal. Const. art. XIII,§ 31; Haw. Const. art. VII,§ 1; Ill. Const. art. IX,
§ l; Mich. Const. art. IX, § 2; Mo. Const. art. X, § 2; Mont. Const. art. VIII,§ 2;
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state's sovereign power of taxation encompasses not merely whether to tax, but
also how to tax, including the method of computing taxes using an apportionment
formula. Accordingly, any interpretation that views the states as unmistakably
promising each other-not to mention every multistate taxpayer-that their
legislatures would be powerless to modify or eliminate Article III.1 or Article IV
without repealing the compact altogether inserts into the tax compact an obligation
that would be illusory: any such promise would exceed the state constitutional
authority possessed by a significant number of compact members. See Skelly, 66
U.S. at 448 (noting that state legislatures may not contract by legislation to release
exercise of taxing power when "prohibited in terms by state constitutions").
In fact, because "the laws which subsist at the time and place of the making
of a contract ... enter into and form a part of it, as if they were expressly referred
to or incorporated in its terms," the member states' constitutional prohibitions on
suspension of the tax power are incorporated terms of the tax compact. United

States Trust Co. of New York v. New Jersey, 431 U.S. 1, 19 n.17, 97 S.Ct. 1505
(1977) (internal citations and quotations omitted); see also General Motors Corp.

v. Romein, 503 U.S. 181, 189, 112 S.Ct. 1105 (1992) ("The obligation of a contract
consists in its binding force on the party who makes it. This depends on the laws
in existence when it is made ....") (internal quotation and citation omitted). Thus,
N.D. Const. art. X, § 2; S.D. Const. art. XI, § 3; Tex. Const. art VIII, § 4; Wash.
Const. art. VII, § 1; Wyo. Const. art. 15, § 14.
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inserting into the tax compact a contractual obligation not to modify or eliminate
Article III.I or IV would ignore that the states understood that any obligations
under the tax compact could not contravene many members' constitutional
prohibitions against contractually suspending the power to tax.
Accordingly, the states should be presumed to have enacted Articles III. I
and IV of the tax compact merely as uniform law that subsequent legislatures were
free to revisit. Limiting a later legislature's freedom to exercise the tax power
would suspend the legislature's tax power in violation of the constitutions of many
party states.
Kimberly nonetheless argues that Article X.2 shows that each state intended
to contractually limit its future exercise of the tax power unless and until it
withdrew from the compact as a whole. Kimberly is mistaken. Article X.2 of the
tax compact permits states to withdraw from the tax compact at any time without
notice. The withdrawal provision neither expressly nor implicitly prohibits the
states from otherwise deleting or amending Articles III. I or IV.
Nor was Article III. I a "core provision" of the tax compact. Kimberly Br. at
46. Article XII of the tax compact provides that "[t]he provisions of this compact
shall be severable .... " Nothing in the tax compact provides that Articles III. I and
IV are inseparable parts of the compact, nor does anything prevent the compact
members' legislatures from omitting or eliminating one or more of those
IS

provisions while continuing to participate in the tax compact in other respects.
The unmistakability doctrine, the lack of express restrictions in the tax
compact on the states' power to delete or amend Articles III. l and IV, the
prohibition in many states' constitutions on contractual suspensions of the tax
power, and the severability provision indicate that the states intended Articles III. l
and IV to be subject to revision by future legislatures.
B.

The states' course of performance confirms that each state
intended to retain sovereign authority to adopt a mandatory
apportionment formula without first withdrawing from the
compact under Article X.2.

"The parties to an agreement know best what they meant, and their action
under it is often the strongest evidence of the meaning." Restatement (Second) of

Contracts § 202, comment g (1981). At worst, the umnistakability doctrine, the
states' constitutional prohibitions on contractual suspensions of the tax power, and
the tax compact's silence regarding the states' reserved powers to amend or
eliminate Articles III. l and IV would reflect an ambiguity in the construction of
the compact. As a result, the parties' "course of performance ... is highly
significant evidence of [their] understanding of the compact's terms .... "

Tarrant Regional Water Dist., 133 S.Ct. at 2135. Here, the member states' course
of performance demonstrates that Article III. l was not intended as a contractual
obligation that would prevent future legislatures from overriding it.
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To state the obvious, the parties to the tax compact are states whose
legislatures have adopted it. The states have long allowed each other to depart
from Articles III. I and IV while continuing to participate as full compact members.
For example, when Florida amended the tax compact by eliminating Articles III
and IV in I 97I ,8 the party states unanimously ratified Florida's continued
membership, declaring in 1972 that Florida was "adhering to the spirit of the
Compact" and resolving that "Florida be recognized as a member in good standing
of the Multistate Tax Compact and the Multistate Tax Commission." J. 43 at 2.
Between I987 and 2009, seven party states-Minnesota, California, Idaho,
Oregon, Arkansas, Texas, and Colorado-similarly adopted laws that eliminated or
superseded Article III. I. After Minnesota's repeal of Articles III and IV of Minn.
Stat. § 290. I 71 in I 987, the other parties to the tax compact continued to welcome
Minnesota as a full member. California and Idaho each adopted statutes mandating

8

Contrary to the Tax Court's opinion, see Add. 8-9, Florida did not retain an
equally-weighted three-factor formula for taxpayers who would have been subject
to Article IV. Fla. Stat. § 220.15( 4) provided: "In lieu of the equally weighted
three-factor apportionment fraction based on property, payroll, and sales which is
described ins. 214.7I, there shall be used for purposes of the tax imposed by this
Code an apportionment fraction composed of a sales factor representing 50% of
the fraction, a property factor representing 25% of this fraction, and a payroll
factor representing 25% of the fraction." See 1971 Fla. Laws ch. 7I-984 § 1 (eff.
Jan. 1, 1972).
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use ofa double-weighted sales factor "[n]otwithstanding" the tax compact. 9
Oregon adopted legislation resolving any inconsistency between the tax compact
and its separately codified version of the Uniform Division of Income for Tax
Purposes Act ("UDITPA") in favor of the latter. 10 Arkansas directly amended the
apportionment formula in both Article IV of the tax compact and its separately
enacted version of UDITP A. 11 When Texas adopted an alternate franchise tax base

9

See Cal. Rev. & Tax Code § 25 I28(a) (I993) (prescribing use of double-weighted
sales factor formula "[n]otwithstanding § 38006 [the tax compact]"); I993 Cal.
Stat. 946 (S.B. I I 76); Idaho Code§ 63-3027(i)(I) (requiring use of doubleweighted sales factor formula "[n]otwithstanding the election allowed in article
III. I of the multistate tax compact .... "); I994 Idaho Sess. Laws 30I (H.B. 897).
The validity of California's I 993 legislation currently is before the California
Supreme Court in Gillette Co. and Subsidiaries v. California Franchise Tax Board,
S206587 (oral argument held October 6, 20I5). Texas, on behalf of eighteen states
and the District of Columbia, filed a Brief of Amici Curiae in support of the
Franchise Tax Board. In 20I2, California repealed the tax compact. 20I2 Cal.
Stat. 37 (S.B. I2I5).
10

See Or. Rev. Stat.§ 3I4.606 (1993) ("In any case in which the provisions of
ORS 314.605 to 3 I4.675 are inconsistent with the provisions of ORS 305.655 [the
tax compact], the provisions of ORS 3 I4.605 to 314.675 shall control."); I993 Or.
Laws 726, § 20 (H.B. 2058); Or. Rev. Stat.§ 3I4.650(I) (I993) (prescribing use of
double-weighted sales factor). On September 9, 20 I 5, the Oregon Tax Court held
that Or. Rev. Stat.§ 3I4.606 precluded the taxpayer from making an election under
Article III. I of the tax compact. See HealthNet, Inc. & Subs. v. Dept. of Rev.,_
OTR _ (2015), 20I5 WL 524943 I (appeal pending in S063625). In 20I3, while
the HealthNet litigation was pending, Oregon formally withdrew from the tax
compact and readopted it without Articles III and IV. See 20I3 Or. Laws 407
(S.B. 307); Or. Rev. Stat. § 305.653 (20I3).
11

See Ark. Code Ann. § 26-5-IOI (1995) (amending Article IV.9); Ark. Code Ann.
§ 26-5 I-709 (amending UDITPA formula); 1995 Ark. Acts 682.
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that arguably created an income tax subject to Articles III and IV, it simultaneously
enacted a statute making the tax compact inapplicable to that tax. 12 Colorado
deleted Article III.1 and adopted a single-sales factor formula. 13
As the Commissioner observes, nothing in the records of the Multistate Tax
Commission indicates that the party states have objected to these legislative acts
amending or overriding Article III.1 or IV or to later similar actions taken by other
states. 14 See Respondent's Brief at 9-10.

12

Act of Aug. 13, 1991, 72d Leg., 1st C.S., ch. 5, § 8.09, 1991 Tex. Gen. Laws
134, 159-60 (adopting "earned surplus" alternate franchise tax base, an adjusted
version of"reportable federal taxable income"); id. § 8.10, 1991 Tex. Gen. Laws
134, 162 (providing that "Chapter 141 [the tax compact] does not apply to this
chapter [the franchise tax]"). In 2006, Texas repealed the "earned surplus"
component of its franchise tax. Act of May 2, 2006, 79th Leg., 3d C.S., ch. 1,
§§ 2-7, 2006 Tex. Gen. Laws 1, 1-35. Since then, an intermediate Texas appellate
court has held that Texas's current franchise tax does not qualify as an income tax
under the tax compact and, therefore, is not subject to Articles III and IV. Graphic
Packaging Corp. v. Hegar, No. 03-14-00197-CV (Tex. App.-Austin July 28,
2015), 2015 WL 4603683 (petition for review due Dec. 14, 2015).
13

Colo. Rev. Stat.§ 24-60-1301 (Article III.I deleted effective January 1, 2009);
Colo. Rev. Stat. § 39-22-303.5(2) (2009) (mandating apportionment using single
sales factor formula for tax years beginning on or after January 1, 2009); 2008
Colo. Sess. Laws 256 (H.B. 08-1380).
14

Other jurisdictions include Utah, Alabama, the District of Columbia, Michigan,
and North Dakota. See 2010 Utah Sess. Laws 155, § 1 (S.B. 165) (directly
amending apportionment formula in Article IV); Ala. Code§ 40-27-1 (2011)
(amending Article IV); 2011 Ala. Acts 2011-616 (H.B. 434); D.C. Code§ 47-411
(2013); 2013 D.C. Stat. 20-61, § 7342 (repealing tax compact and readopting
without Articles III and IV); N.D. Cent. Code § 57-59-01, as amended by S.B.
2292 (2015) (deleting Articles III and IV). In International Business Machines
Corp. v. Department of Treasury, 852 N.W.2d 865 (Mich. 2014), four justices of
22

C.

The threat of Congressional action in 1967 does not show that the
states intended Article III.l to contractually bind subsequent state
legislatures.

Kimberly notes that the states drafted the tax compact in 1966 and 1967 in
response to the threat of federal legislation. Kimberly Br. at 7. Kimberly then
observes that the States "hoped to satisfy the federal government that they had
achieved baseline uniformity" and that after the tax compact went into effect, "no
federal legislation imposing uniformity on the States ... was ultimately enacted."
Kimberly Br. at 7-8. Kimberly thus appears to ask this Court to infer, based on a
history of later Congressional inaction, that the states intended Article III. l as a
contractual term binding future legislatures. This Court should decline the
invitation.
First, Congress was not a party to the tax compact. Its consent was neither
required nor received. In emphasizing the concerns of a nonparty, Kimberly
ignores the party states' overarching motivation for the tax compact-the
preservation of each state's sovereign authority to adopt its own tax laws.
the Michigan Supreme Court held that Article III. l remained in effect for the tax
years at issue as a matter of Michigan statutory law, without addressing the
constitutional issue here. Three justices would have held that the Michigan
legislature impliedly repealed Article III. l without violating any constitutional
provisions. Subsequently, Michigan retroactively repealed the tax compact. See
2014 Mich. Pub. Acts 282. The Michigan Court of Appeals recently upheld that
retroactive repeal, finding that the tax compact was merely advisory and that the
retroactive repeal did not impair any contractual obligations. See Gillette
Commercial Ops. N. Am. & Subs. v. Dep 't. of Treasury,_ N.W.2d _(Mich. Ct.
App. Sept. 29, 2015), 2015 WL 5704567 (disposition or appeal pending).
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Second, even assuming Congressional intent were pertinent to the tax
compact's construction, it is impossible to divine that intent from a history of
Congressional inaction. Bills may fail in Congress for a multitude of reasons. See
United States v. Price, 361 U.S. 304, 310-311, 80 S.Ct. 326 (1960) ("Whether
Congress thought the proposal unwise ... or unnecessary, we cannot tell;
accordingly, no inference can properly be drawn from the failure of the Congress
to act"). There is no indication that the tax compact-or any particular provision
within it-was directly responsible for Congressional inaction. Federal proposals
to regulate state taxation of multistate corporations failed many times before and
after the tax compact's adoption in 1967. 15 Federal legislation would have
regulated taxation in all 50 states, whereas the tax compact's membership, which
did not include large states like New York or Pennsylvania, hovered at
approximately 20 members from the early 1970s. See Multistate Tax Commission,

15

Unsuccessful federal legislation to regulate state taxation of multistate
corporations included H. R. 11798, 89th Cong., 1st Sess. (1965); H.R. 16491, 89th
Cong., 2d Sess. (1966); H.R. 2158, 90th Cong., 1st Sess. (1967); H.R. 2179, 91st
Cong., 1st Sess. (1969); H.R. 7906, 91st Cong., 1st Sess. (1969); S. 916, 91st
Cong., 1st Sess. (1969); H.R. 1538, 92d Cong., 1st Sess. (1971); S. 317, 92d
Cong., 1st Sess. (1971); S. 1210, 92d Cong., 1st Sess. (1971); S. 1883, 92d Cong.,
1st Sess. (1971); H.R. 1538, 92d Cong., 2d Sess. (1972); S. 3333, 92d Cong., 2d
Sess. (1972); S. 4080, 92d Cong., 2d Sess. (1972); H.R. 977, 93d Cong;, 1st Sess.
(1973); S. 282, 93d Cong., 1st Sess. (1973); S. 1245, 93d Cong., 1st Sess. (1973);
S. 2092, 93d Cong., 1st Sess. (1973); H.R. 9, 94th Cong., 1st Sess. (1975); S. 2080,
94th Cong., 1st Sess. (1975). Nor did Congress adopt any of numerous bills that
sought its consent to the tax compact. See Multistate Tax Commission, 434 U.S. at
458 n.8.
24

434 U.S. at 454 n.1.
Accordingly, the historical context in which the states adopted the tax
compact does not indicate an unmistakable intent to adopt Article Ill. l as a
contractual surrender of the states' sovereign tax authority. The historical context
shows that each state intended to preserve its sovereign tax power, not to
contractually limit it in violation of many of their constitutions.

III.

THE 1987 LEGISLATION DOES NOT SUBSTANTIALLY IMPAIR
ANY CONTRACTUAL RELATIONSHIP
Kimberly has no contractual rights under Minn. Stat. § 290.171. But even if

Article III. l were a binding contractual term that gave Kimberly contractual rights
as a third-party beneficiary that survived Minnesota's repeal of Articles III and IV
in 1987 and the adoption of Minn. Stat.§ 290.191, the 1987 Legislation would be
constitutionally valid. "The threshold inquiry [under the federal Contract Clause]
is whether the state law has, in fact, operated as a substantial impairment of a
contractual relationship." Energy Reserves Group, Inc. v. Kansas Power & Light
Co., 459 U.S. 400, 411, 103 S.Ct. 697 (1983) (internal quotations and citations

omitted). If a state law substantially impairs a contractual relationship, the inquiry
turns to whether that impairment "is reasonable and necessary to serve an
important public purpose." United States Trust, 431 U.S. at 25. Here, however, no
substantial impairment occurred.
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A substantial impairment occurs only ifthere is a contractual relationship, a
change in law impairs that contractual relationship, and the impairment is
substantial. See General Motors, 503 U.S. at 186. Kimberly argues that it had a
contractual right under Article III. I to employ the apportionment formula in
Article IV.9 of Minn. Stat.§ 290.171 (1986) and that the 1987 Legislation
repealing Articles III. I and IV impaired that right. As argued above, the amici
states do not believe Kimberly had a contractual right. But even assuming
Kimberly were correct, the repeal of Articles III. I and IV and adoption of Minn.
Stat. § 290.191 did not result in a substantial impairment of that right
In evaluating the severity of an impairment, one considers "the legitimate
expectations of the contracting parties," including reasonable reliance. United
States Trust, 431 U.S. at 19 n.17. In Allied Structural Steel Co. v. Spannaus, 438

U.S. 234, 246, 98 S.Ct. 2716 (1978), for example, the Court held that a law that
retroactively modified the amount required to be contributed to a pension plan

substantially impaired contractual obligations when the company had "relied
heavily, and reasonably, on [its] legitimate contractual expectation in calculating
its annual contributions to the pension fund." But a state law that "restricts a party
to gains it reasonably expected from the contract does not necessarily constitute a
substantial impairment." Energy Reserves, 459 U.S. at 411.
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Even assuming Kimberly had a contractual right to employ Article III. l
before Minnesota repealed Articles III and IV from the tax compact in 1987 and
more heavily weighted the sales factor in Minn. Stat. § 290.191, the 1987
Legislation still left Kimberly with the "gains it reasonably expected" under the tax
compact after 1987. Id. Kimberly concedes that Minnesota would not have
impaired any contractual rights Kimberly may have had if, in 1987, Minnesota had
withdrawn from the tax compact altogether, as permitted by Article X.2. Kimberly
Br. at 45. But Kimberly's insistence that the State's only constitutional recourse
was to withdraw under Article X.2-as opposed to simply adopting legislation
opting out of Articles III.1 and IV-is an insistence on procedural formality over
substance. The fact that a state, instead of formally withdrawing and readopting
the tax compact without Articles III.1 and IV, either simply deleted or restricted
the operation of those two provisions does not change the end result. No taxpayer
would have had a legitimate expectation that the state continued to allow the
Article III. l election when the state was free to withdraw at any time without
notice.
Accordingly, when Minnesota repealed Articles III and IV of Minn. Stat.
§ 290.171in1987 and adopted the formula in Minn. Stat.§ 290.191, it left the
party states and taxpayers in the same position as if Minnesota had withdrawn from
the tax compact and readopted it without Article III. l. Assuming Kimberly ever
27

had contractual rights to make an election under Article IIl.1before1987, it could
have no reasonable expectation that Article Ill.1 applied for tax years 2007 to
2009. Because Minnesota's 1987 Legislation does not substantially impair any
contractual relationship, it cannot violate the Contract Clause.

CONCLUSION
The Court should affirm the Minnesota Tax Court's order sustaining the
Commissioner's denial of Kimberly's refund claims for tax years 2007 to 2009.
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