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Dear Friends, 

Real Estate Investment Trusts (ñREITsò) were first created in the 1960ôs as vehicle to create broader investment in real 
estate including by retail investors. There is no question that much has since changed in the world of real estate and 
real estate finance. REITs continue to expand and flourish in ways clearly not contemplated 60 years ago or even a 
decade ago. In just the last 25 years, the market capitalization of REITs has grown significantly. The real estate market 
continues to expand to cover both new product types as well as new asset classes driven by changing 
economics/demographics. The ñNext generationò non-traded REITs sponsored by large asset managers have tapped 
into a new vein of retail investor demand for core real estate investment vehicles.  

Further, the very definition of what is ñreal estateòðlargely driven by the tax advantages of qualifying as a REITð
continues to widen to cover an ever broader range of physical assets currently owned by companies that use those 
assets directly in their businesses. Accordingly, we believe transaction activity will continue as the financial markets 
strive to satisfy the voracious need for growth capital for real estate in the US and globally. Finally, public REIT 
structures are increasingly being used as platforms for commercial and residential real estate lending in many forms. 
This trend is in response to many factors including market forces, the bank regulatory environment, and potential 
changes in the roles of GSEs, the lingering impacts of COVID and the significant wave of real estate refinancing that 
will need to occur in the next 3-5 years.  

No REIT discussion would be complete without talking about income taxes. While a REIT is taxed as a corporation, it 
gets a special deduction for dividends paid if it maintains its status. This elimination of double taxation has been a 
strong driver of the REIT market since its inception. Potential increases in corporate tax rates would increase the value 
of these benefits. Taken together, these provisions are expected to spur investments in REITs and real estate 
monetization strategies (including potential REIT conversions) in the next decade.  

Going public as a REIT or converting to a REIT is a monumental decision. It can forever change how a company does 
business. Moreover, from a practical standpoint, completing a public offering or a REIT conversion can be time-
consuming and expensive. It can take substantial management focus away from the day-to-day operations of the 
company. This is why adequate preparation is criticalðand can be the key to your success.  

For the ñNext Generationò of non-traded REITs and credit products, operating investing vehicles as registered products 
with the SEC can be complex and substantially different than other private real estate fund products. 

This is where we can help. Through our global presence and extensive knowledge of capital markets, PwC can 
provide the insight you need along the way. Our Real Estate Services practice is a top choice for professional services 
among businesses in the REIT industry. We have deep experience in helping real estate companies enter the public 
market and preparing them to operate as a public company after an IPO or conversion.  

PwC offers a powerful combination of personal service, specialized experience, and global reach that sets us apart. 
Especially now, in these difficult times, you can look to our people, knowledge, organization, and experience to reach 
beyond your expectations. 

 

Tom Wilkin 

Real Estate REIT Practice Leader 

tom.wilkin@pwc.com 
(201) 321 5146 
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Executive summary 
We have prepared this guide to help traditional real 
estate companies address the various matters of the 
initial public offering (IPO) process, to help 
nontraditional real estate companies address the 
various matters of the REIT conversion process and to 
help asset managers raising new non-traded 
property/credit products. These matters include: 

Å Process and timeline of an IPO or REIT 
conversion. 

Å Preparation of the registration statement. 

Å Private ruling letters. 

Å Tax planning, structuring, and ongoing compliance 
(including the impact of Tax Reform). 

Å Corporate governance in the public market. 

Å Accounting and internal controls considerations. 

This publication presents some of the information you 
will need when contemplating whether to go public or 
to pursue a conversion into a REIT. The purpose of the 
guide is to assist you in making an informed decision 
by addressing such factors as the advantages and 
disadvantages of going public or converting into a 
REIT, an estimate of the costs, timing, and challenges 
that you may encounter, as well as possible 
alternatives. It outlines the ñprocessò of going public or 
converting into a REIT, discusses the registration and 
ongoing reporting requirements of a public REIT, and 
provides an overview of the securities markets in 
general as well as issues unique to the real estate 
industry. This guide also summarizes significant 
accounting, compensation, and tax-related 
considerations of going public or converting into a 
REIT. While written in the context of an 
IPO/Conversion, many of these concepts and matters 
to consider also apply to asset managers raising new 
non-traded property/credit products.  

Key challenges 

While going through the process some of the key 
challenges you may face will be: 

Å Selecting and negotiating with investment bankers 
or other financial advisors. 

Å Selecting appropriate legal and accounting/tax 
advisors. 

Å Structuring transactions in a tax-efficient manner. 

Å Preparing financial statements that conform to SEC 
requirements. 

Å Aligning management compensation with 
shareholdersô views of performance. 

Å Managing the IPO or conversion process 
expeditiously. 

Å Building the personnel, controls, and systems 
infrastructure necessary to operate successfully as 
a public company. 

Å Managing the complex requirements for continuing 
to qualify as a REIT. 

Å Avoiding ñdealerò issues and other REIT ñpenaltyò 
taxes. 

Å Managing dividend levels to balance both tax 
requirements and financial goals. 

Å Evaluating financing strategies, including 
unsecured, secured, and revolving credit lines. 

Å Containing administrative costs. 

Å Developing a business strategy that allows you to 
position yourself for opportunities that frequently 
arise during and emerging from an economic 
downturn. 

Our team will work through these challenges with you. 
We will help you develop a work plan and leverage our 
regulatory and industry specialists to deliver value to 
you throughout the IPO or conversion process and 
beyond. 
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PwCôs industry focus 

The process for a REIT IPO or conversion can be 
gruelling and time consuming. For such a challenging 
undertaking, it is important that you have the support of 
a professional services firm that not only understands 
your business and financial transactions but has 
significant experience with the REIT IPO and 
conversion processes.  

We place a high value on both our ñhuman capitalò and 
our technology to support our people. We are 
committed to making appropriate investments of our 
resources to increase the value of that capital. And we 
believe that our clients can benefit greatly through our 
industry specialization. Our depth of experience in 
specialized areas has made us one of the leading 
firmsðespecially in real estate and real estate finance. 

We have a long history of working with clients to 
complete REIT IPOs and REIT conversions and then 
go on to become successful public REITs. We also 
serve a wide range of real estate industry clients, 
including many of the largest and most well-known 
public REITs, real estate opportunity funds, private real 
estate owners/operators/developers, home builders, 
traditional real estate advisors, insurance company 
separate accounts, international real estate investment 
vehicles, and public real estate operating companies. 

Our experience in these areas will enable us to help 
you address todayôs problems, as well as assist you in 
identifying opportunities or challenges that will affect 
you tomorrow as you implement your long-term 
business plans. 

How we serve you 

Our integrated approach 

By bringing together professionals with extensive 
technical accounting and financial reporting, valuation, 
tax, operational, regulatory, and industry expertise, 

PwC offers something that most firms do notðan 
integrated advice model.  

Benefits to you 

Å By using an advisor for todayôs uncertain and 
complex tax, accounting, and financial reporting 
environment, our clients are able to help maximize 
the impact of the transaction for their stakeholders. 

Å Our customized, solutions-oriented approach is 
tailored to company-specific situations allowing for 
a thorough approach in anticipation of the needs of 
auditors, investors, and regulators. 

Å Proactive resolution of issues, coupled with a deep 
understanding of industry considerations, technical 
accounting, tax impacts on the legal structure, 
financial markets and trends, operational 
complexity, corporate governance, and regulatory 
concerns can help preserve and enhance value to 
your business, 

 

 

 

  

Accounting 
Regulatory 
and operations 

Tax Valuation 
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How we deliver 

Our critical role is that of a trusted business advisor 
rather than simply an auditor or tax advisor. It includes 
providing insight and experience on how to deal with 
the REIT IPO or conversion process, what the 
systems/control needs are, and how to effectively 
operate as a publicly registered REIT ï both traded 
and non-traded. 

As your business advisor, we are committed to 
delivering value throughout the year. We strive to 
deliver this commitment through: 

Å A proven, responsive, and proactive team (one that 
has dealt with both up and down markets). 

Å A team that at all levels possesses the deep 
knowledge and relationships to bring the best 
resources to address your opportunities and 
challenges. 

Å Timely matter resolution. 

Å A team with significant successful working 
relationships. 

Å Knowledge of your strategy and familiarity with 
operations similar to yours. 

Å A team with leadership in the real estate, financial, 
and other relevant industries that is current on your 
issues. 

Å Access to experienced resources locally, 
nationally, and globally. 

Å A service plan designed to address your needs. 

Å An absolute commitment to service, quality, and 
independence. 

Å A resource for innovative ideas and business 
solutions.  

Our real estate professionals would be happy to meet 
with you and discuss the REIT IPO or conversion 
process and your plans. You can rely on us to help you 
assess your overall readiness and provide a 
strategy/work plan for the completion of your IPO, 
REIT conversion or launch of a new non-traded REIT. 
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Market Update 
General  

Real Estate Investment Trusts (ñREITsò) in their 
various forms first started in the United States as a tax 
structure to spur investment. Over the years, REITs 
have evolved with the real estate industry and have 
benefited from various tax reforms which have 
expanded their operationality as well as applicability. 
They have proved long lasting and durable through 
many market downturns and significant regulatory 
changes. The number of publicly traded REITs and 
market capitalization has ebbed and flowed over time 
with periods of consolidation and expansion. Further, 
the breadth of the market has also expanded with new 
property types or products. As of the end of May 2024, 
there were 191 public REITs in the FTSE NAREIT All 
REIT Index (US REITs) with a market capitalization of 
approximately $1.3 Trillion.  

The US REIT industry has been so successful that 
over the years more than 40 countries have adopted 
similar REIT regimes. As shown in the graph below, 
while US REIT listing activity has remained relatively 
consistent since 2005, the number of listed REITs in 
Asia and Europe have continued to see notable 
expansion. 

 

Source: REIT Count of U.S. listed equity and mortgage 
REITs from FTSE Nareit All REITs Index, count of 
Chinese REITs from China REITs Forum, and 
companies listed as equity or mortgage REITs in S&P 
Global Capital IQ in countries and regions. To 
understand todayôs REIT market, it is helpful to look 
back at key points in time and the changes that 
occurred: 

 

Key REIT Historical points 

 

 

1960 Congress creation of REITs  

Because real estate is capital intensive and often 
requires long term, large scale investment, it is out of 
reach for many individual investors to invest in directly. 
To address this, REITs were established by Congress 
in 1960 to give access to investors, especially smaller 
investors with more limited capital, access to 
investment in income producing real estate.  REITs for 
the first few decades were required to be externally 
managed. Ostensibly, this was to provide investor 
protection in the form of professional property 
management.  
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In practice, for the first few decades, many REITs were 
managed by banks and other financial institutions and 
were often mortgage REITs holding pools of single 
property mortgages.  

1986 Tax Reform Act  

The Tax Reform Act of 1986 allowed real estate 
investment trusts (REITs) to be internally managed and 
advised for the first time. Before this, REITs were 
traditionally externally managed, hiring third parties to 
make investment decisions. This allowed REITs to be 
integrated businesses not just managed asset pools. 

1992 ñModernò REIT IPO Market  

The stock market is one of the most unpredictable 
aspects of going public. The term market window, 
which refers to the appetite and capacity of the stock 
market to complete IPOs, opens and shuts on short 
notice, especially in the REIT sector.  

By most accounts, the $128 million initial public offering 
of Kimco Realty (NYSE ï KIM) in late 1991 marked the 
ñdawn of the modern REIT era.ò A year later, Taubman 
Centers (NYSE ï TCO) opened the IPO floodgates 
with its landmark UPREIT transaction. Leading up to 
Kimcoôs IPO, the real estate industry was struggling to 
survive its most severe downturn in decades. Cut off 
from their traditional capital sources (banks, savings 
and loans, and life companies), real estate operatorsð
many of whom were highly leveragedðwere in deep 
trouble financially. Kimcoôs early success 
demonstrated the public equity marketsô willingness to 
fill the capital void. Both companies used the IPO 
proceeds to reduce debt loads and make acquisitions.  

Two key elements drove these new vehicles (i) their 
self-managed nature now allowed by TRA 1986 and (ii) 
the use of a new vehicle the Umbrella Partnership 
REIT (ñUPREITò). Self-managed REITs were viewed 
positively as eliminating the perceived potential 
conflicts of interest between investors and managers. 
Taubmanôs $295 million UPREIT transaction made it 
possible for private real estate operators and their 
partners to go public without exposing them to adverse 
tax consequences. The key benefit was they allowed 
existing owners of real estate to contribute their real 
estate ownership into a partnership subsidiary of the 
REIT in exchange for partnership interests without 
significant immediate tax consequence. These tax 
consequences were previously a significant 
impediment to private real estate moving to the public 
markets. UPREITs are more fully discussed in the tax 
section of this publication.  

Since Kimco and Taubman, real estate companies 
turned into UPREITs hit the market over the next 
several years. The ñbig bangò window for REIT IPOs 
occurred during the period from 1992 to 1994, when 
nearly 100 newly minted equity REITs went public, with 
shopping center and apartment-focused platforms 

accounting for nearly half of the $17 billion raise. 
Following the initial wave, the IPO markets quieted for 
a time as investors stepped back to digest the volume 
of new issues.  

The next window occurred from 1997 to 1998 when 43 
REITs went public, this time with later-cycle office and 
residential mortgage REITs accounting for 60% of the 
$8 billion haul. Then, for the next four years, the IPO 
window remained shut as investors focused on the 
new economy and dot-com issues.  

Following the dot-com bust in 2002, the IPO window 
once again opened for new REITs. From 2003 to 2005, 
48 REITs tapped the IPO market and raised 
approximately $14 billion. Not surprisingly, this group 
was dominated by residential mortgage REITs eager to 
participate in the expanding boom in the housing 
markets. Also represented were several hotel REITs 
and a handful of REITs offering specialty platforms, 
including medical office and data centers. During the 
period from 2006 to 2007, the window closed again as 
pricing arbitrage for real estate shifted clearly in favor 
of the private markets. During this period, private equity 
funds aggressively bid asset prices upward, reducing 
the incentive for real estate owners to undertake public 
offerings. 

1999 REIT Modernization Act  

The Real Estate Investment Trust (REIT) 
Modernization Act (RMA) of 1999, signed into law by 
President Clinton in December 1999, was intended to 
help real estate investment trusts (REITs) more 
efficiently manage their properties and provide a wider 
range of services to their tenants. It created the taxable 
REIT subsidiary (TRS), which allows a REIT to offer a 
more complete range of services to its tenants without 
jeopardizing its status as a REIT. 

2007-2008 Financial Crisis  

The IPO market was quiet again in the aftermath of the 
financial crisis in 2008, which touched off a 
monumental collapse in stock prices and plunged the 
economy into a deep recession. For the better part of 
2008 to 2009, the public equity markets were focused 
on re-equitizing/ protecting liquidity of existing REIT 
balance sheets through secondary offerings. 
Nonetheless, by 2009, the IPO window cracked open 
just enough to enable a handful of private equity- 
sponsored commercial mortgage REITs to list in hopes 
of profiting from the severe dislocations in the credit 
markets and the void in debt capital available to real 
estate.  

Since then, the pace of mortgage REIT IPOs slowed in 
terms of the absolute numbers and become more 
sporadic, but there were still 73 new REITs raising $25 
billion from 2010 through January of 2018, and the 
number of equity REIT IPOs was quite stable in terms 
of absolute numbers, as illustrated below. 

Return to TOC 
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Source: Nareit REITWatch 

These REIT IPOs included some new entrants like 
Paramount, a $2.6 billion offering for a NYC office 
REIT in 2014 representing the largest REIT IPO in US 
history, and several single family rental home REITs, a 
new asset class since the financial crisis. Other REIT 
IPOs include the Re-IPO by private equity owners of 
real estate entities that were taken private in either the 
real estate run-up pre-financial crisis (2002-2007) or 
those taken private in troubled situations during the 
financial crisis itself. In addition to these entrants, there 
were spin-off REITs created by many of the existing 
property REITs to refocus managementôs attention on 
single asset types or narrower geographic focus. 

2012-2014 expansion of ñReal 
Propertyò and REIT conversions  

The REIT market has also grown by the conversion of 
existing public entities into REITs. These include 
traditional property entities and commercial mortgage 
lenders. Since 2012 there has also been a large influx 
of nontraditional REIT conversions of businesses such 
as cell towers, billboards, business storage, data 
centers, and telecom infrastructure, among others. 
These new product types have had a significant impact 
on the REIT market, and in fact, in a very short period 
of time have become some of the largest REITs.  

As of May 31, 2024, four of the ten largest REITs in the 
S&P 500 by equity market cap represent nontraditional 
asset classes. 

2015 ñNext Generationò of 
Nontraded REITs  

Not included in the above is capital raised by REITs 
that are registered with the SEC but not traded on any 
exchange (non-traded REITs or NTRs). These have 
been around since the 1970s with the last 10 years of 
capital raising exhibiting a peak in 2013 when there 
was a flurry of M&A and large property portfolio 
transactions using NTR capital raises. The pace of 
capital raising in this segment declined significantly in 
the face of some NTR reporting issues at one large 

sponsor as well as the impact of new regulations 
relating to investor reporting and marketing in relating 
to these vehicles. In 2016, this segment of the market 
began undergoing a transformation with the next 
generation of NTRs being offered by several of the 
larger asset managers. See the next generation of 
NTRs section later in this publication for more 
information on these products and how they operate. 

 

Source: WSJ, Robert A. Stanger & Co. 

During late 2020, and into 2022, NTRs benefitted from 
tremendous growth, garnering investment levels 
topping over $10 billion in Q4 2021 alone. Fundraising 
started to decline in late 2022 and continued in 2023, 
along with increasing redemption requests, as higher 
interest rates and declining values impacted the appeal 
of these vehicles. In 2023, $18.3 billion of redemptions 
requests were fulfilled which resulted in a negative net 
fundraising for the year; this does not include further 
redemption requests that were denied by NTRs due to 
limitations put in place. That said, according to 
GreenStreet, the 9 largest NTRs held approximately 
$185 billion of total assets as of year-end 2023. 

2020- 2023+ COVID pandemic 
impact on REIT Market (shifting 
demographics)  

As discussed in the 2024 Emerging Trends in Real 
Estate report, ñchanging demographic patterns mean 
the old geographic investment rules must be revised. 
Investor interest has shifted from downtowns to the 
suburbs and from the Gateway markets to the Sun 
Belt.ò In this post-pandemic era, some form of work-
from-home and hybrid arrangements are seemingly 
here to stay. While this certainly has impacted CBD 
office in a negative way, ground-floor retail has 
similarly been tasked with the challenge of reduced 
foot traffic as a result. This shift of employees spending 
more time in the suburbs and less in cities not only has 
a direct impact to office owners, but has also begun to 
shine a light on citiesô abilities to maintain a steady 
stream of tax revenue. With extensive federal funds 
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disbursed to municipalities through the American 
Rescue Plan of 2021 sunsetting, localities may start 
facing tax revenue shortfalls. A March 2024 New York 
Times article observed ñCutbacks could lead to an 
ñurban doom loopò across the United States.ò While it 
may be too early to entirely write-off large cities as 
doomed metropolises destined to fail, local 
governments and business decision-makers will need 
to work together more than ever to prevent downward 
spiralling before it starts.  

COVID also accelerated a number of trends that were 
already underway including:  

i. growth of e-commerce benefiting the industrial 
sector and some elements of the retail sector  

ii. changing work habits impacting office 
users/owners, along with supporting businesses  

iii. demographic shifts to lower- cost and generally 
warmer locations, and the desire for more 
space impacting CBD vs suburban, and low-rise 
vs high rise residential products  

iv. bifurcation between necessity and experience-
based retail as opposed to traditional 
commoditized mall product  

These trends continue to influence real estate market 
participants in a meaningful way. 

2023-2024+ ï Rising Rates (inverted 
yield curve)  

The current interest rate environment has been 
perplexing to economists and investors awaiting a 
recession in the US. As of March 2024, the inverted 
yield curve, which flipped in July 2022, had set a 
record for the longest continuous inversion, per 
Reuters. As of May 2024, per the WSJ ñThe yield curve 
has been inverted for a record stretchðaround 400 
trading sessions or more by some measuresðwith no 
signs of a major slowdown.ò This prolonged stretch 
inverted yields is anticipated to inevitably culminate in a 
recession in the US. As noted in REIT IPO Offering & 
Amounts 2007-2023 table, there were no publicly 
traded REIT IPOs in 2023 ï the first time since 2001 ï 
despite a bull market year. In 2024, there have been a 
number of new property and credit focused NTRôs that 
have registered via S-11 or Form 10 filings and the 
Federal Reserve has decided to lower rates for the first 
time since rapidly raising rates to combat inflation.

For REITs, higher interest rates can generally be 
viewed as detrimental to performance given the greater 
borrowing costs and decrease to property values. 
Nevertheless, there is anecdotal evidence that 
muddies the presumption that REITs will underperform 
during periods of rising rates. In a 2017 article by S&P 
Global entitled ñThe Impact of Rising Interest Rates on 
REITsò, during six periods of rising rates between 1976 
and 2006, there were only two such periods where the 
S&P 500 outperformed US REITs.  

As we progress through 2024, and the potential for 
immediate rate cuts diminished, Nareit noted in an 
April 2024 publication that ña lack of Fed rate cuts, 
however, are not expected to pose a problem for U.S. 
public equity REITs....on average REITs have 
maintained long-term, well-structured balance sheets 
with low leverage ratios, predominantly utilizing 
unsecured debt and fixed interest rates. While rate cuts 
have begun to materialize, it is unclear how significant 
and effective they will be and it could take a while for 
the inversion to reverse. 

With their disciplined balance sheets, U.S. public 
equity REITs may not be immune from higher interest 
rates, but they are reasonably well-insulated from 
themò. 2024 market performance for REITs has been 
largely dependent on asset subsector, driven partially 
by the demographic changes noted above. Per Nareit 
as of June 2024 year-to-date, healthcare, specialty and 
multifamily REITs have all seen double digit total 
returns while office, industrial and telecommunication 
REITs have seen negative total returns. 

Future of REITs?  

REITs have continued to dynamically evolve and adapt 
to match the needs of investors and the public 
markets. The ever-changing landscape of taxation, 
investor priorities, the broader real estate market, 
interest rates and even a pandemic have shown that 
REITs will continue to innovate and prevail navigating 
the cyclicality and trends of the financial markets. 
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Various types or categories of REITs 
General 

The REIT sector has some peculiarities. It is not 
monolithic. It is often categorized by broad descriptors 
based on capital registration and then further broken 
down by the nature of their operations/investment 
strategy such as investment types. Furthermore, a 
number of different types or categories of REITs are 
used to describe nuances in how they raise capital, 
invest proceeds, operate, or are managed. These 
descriptors include: 

 

 

Å Publicly traded REITs ï These entities are 
registered with the SEC and listed on a publicly 
recognized exchange such as the NYSE or 
Nasdaq. Although these shares are listed, their 
real liquidity depends on market action or trading 
volume with respect to a particular stock. Many 
but not all of the publicly traded REITs are 
internally or self managed including property 
management. These REITs are often formed in 
conjunction with an IPO whereby preexisting 
operating entities/properties are combined into a 
single operation under one new public company in 
a transaction commonly called a ñREIT roll-upò. 
The mechanisms for completing this combination 
can vary significantly among transactions and are 
generally driven by tax planning or marketing 
strategies. The transactions frequently involve the 
use of an UPREIT format to defer tax 
consequences to the existing owners (see the 
ñTax structuringò section for more information). 

Å Registered but not traded REITs (ñNTRsò)ï 
These are fully registered with the SEC but are not 
listed on any exchange. These entities must 
comply with all the SEC reporting requirements in 
general (including quarterly and annual reporting, 
Form 8-K reporting, proxy filings, and reporting on 
internal controls by management). However, 
because these entities lack a public float (as 
defined by the SEC to be traded equity), they are 
usually considered to be non-accelerated filers, 
have later filing deadlines, and do not require 
external auditor opinions on internal controls under 
Sarbanes-Oxley Act (SOX) Section 404(b). These 
vehicles have continued to evolve. They may utilize 
S-11 Continuous Offering Registration if ñretail 

investorsò are targeted or Form 10 Registration if 
only qualified investors are investing.  

Å As a result of the lack of a trading venue, investors 
in these instruments do not have the liquidity (and 
some would argue the price volatility) associated 
with a publicly traded security. Frequently, these 
investments are ñsoldò through a retail distribution 
channel to high-net-worth individuals for long-term 
holdings in retirement accounts. While they may 
allow for redemption requests by the holders during 
the life cycle prior to the liquidity event, these 
redemptions are at the discretion of the REITôs 
board of trustees on a quarterly/monthly basis and 
subject to a haircut to reported fair value per unit.  

Å Previsouly, these investment vehicles have a 
defined investment period. Thereafter, a liquidity 
strategy of some type is pursued, including a 
planned disposition of the properties and 
liquidation of the entity, a listing on an exchange or 
a merger with another public entity. Effectively, 
these vehicles acted like closed end funds but 
these vehicles have continued to evolve. Newer 
NTRs are infinite life and act more like open ended 
funds. 

Å For a further discussion of these vehicles, see 
ñNext generation of non-traded REITs.ò These are 
newly formed NTR entities that raise capital to be 
invested after the offering at the discretion of the 
sponsor pursuant to a predefined investment 
strategy as outlined in the prospectus. Blind-pool 
transactions avoid certain complexities such as 
historical financial information of predecessor 
operations but may have certain incremental 
reporting requirements such as ñprior performanceò 
information on similar investments by the sponsor. 
Most of these NTRs are externally managed and 
utilize third party property managers. 
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Å Private REITs ï As the name suggests, these are 
privately owned entities that qualify and make an 
election to be a REITs that might have issued 
shares pursuant to one of several securities 
exemptions. Frequently, they are affiliates of larger 
private equity funds or other corporate entities. 

Å Internally versus externally managed REITs ï 
Another distinction is how management is involved 
with the entity. Generally, REITs are either 
internally managed, with management as 
employees of the REIT/operating partnership, or 
externally managed pursuant to a management 
contract with no direct employees. Usually, private 
REITs and registered but not traded REITs are 
externally managed on a for-fee basis by a related 
party manager. The related party fees for these 
types of vehicles can be significant and will vary 
based on the underlying investment premise and 
effort involved (e.g., ñcoreò investment portfolio 
strategies typically have lower fee arrangements 
than those of more ñopportunisticò vehicles). 

Publicly traded REITs can be managed either internally 
or externally. Externally managed public REITs that 
reach a certain size will often ñinternalizeò their 
management through an exchange of stock with the 
owners of the advisor. This internalization generally 
occurs several years subsequent to formation once the 
platform has grown. It operates to better align 
management and shareholders by limiting the 
enterprise value growth going solely to management. 

While this publication focuses on REIT roll-ups for 
ñinternally managedò publicly traded REITs, many of 
the matters discussed also apply to ñregistered but not 
tradedò or ñexternally managedò REITs. Also, many of 
the issues discussed are more commonly associated 
with traditional REIT roll-up transactions than blind-pool 
transactions.
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Investment Types 

Another common delineation into broad or specific 
investment categories can include:  

Equity REITs versus mortgage REITs ïEquity 
REITs (also called property REITs) own physical real 
estate, while mortgage REITs own financial 
instruments such as loans or securities secured by 
real estate assets. Net lease properties have 
economic characteristics of both property and 
financing and, as such, many mortgage REITs also 
engage in these types of transactions. 

Traditional verses nontraditional ï Most property 
REITs today own ñtraditionalò rental property like 
apartments, office building, or malls. Nontraditional 
REITs may lease real property (broadly defined by the 
IRS) that heretofore has not historically been 
commonly considered ñrental propertyò in the 
marketplaceðbillboards, cell towers, and 
telecommunications infrastructure, for example. These 
vehicles and what can be included in them have 
continued to evolve. For a further discussion of these 
vehicles, see the section on nontraditional REIT 
conversions. 
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The decision to go public  
What does going public mean? 

Going public is the process of offering securitiesð
generally common and/or preferred stock or bondsðof 
a privately owned company for sale to the general 
public. The first time these securities are offered is 
referred to as an initial public offering, or IPO. 

Public offering 

An IPO in which a company sells new securities and 
receives all the proceeds in the form of additional 
capital is called a ñprimary offering.ò A securities sale in 
which securities held by the owners of the company 
are sold, and from which the owners receive the 
proceeds, is called a ñsecondary offering.ò IPOs are 
almost always primary offerings, but they may include 
the sale of shares held by the present owners. 

What are the reasons to go public? 

The most important question business stakeholders 
should ask is, ñWhy go public?ò 

Some of the possible answers: 

Å To access public capital markets and raise money 
for expansion of operations. 

Å To de-leverage financing on existing property 
portfolios. 

Å To increase market value. 

Å To attract and retain talented employees.  

 
Tip 

Get an early start in positioning your company to go 
public by ensuring that a sufficient number of years of 
audited GAAP financial statements (generally three at 
a minimum) are available before starting the IPO 
process. You will save fees, headaches, and, most 
importantly, time. It is important to establish, 
document, and evaluate internal controls and to 
implement accounting and information systems that 
can handle anticipated growth in the business and 
financial reporting obligations as a public company. 

Establishing stock option plans, simplifying the capital 
structure, and conducting corporate housekeeping 
can be performed more easily before starting the IPO 
process. However, exercise care with shares or 
options granted within three years, and particularly 
within 12 months, prior to an IPO at prices less than 
the anticipated IPO price. This is potentially dilutive to 
the companyôs outstanding shares and its earnings 
per share. Also, additional compensation expense 
may need to be recorded if the fair value of the stock 
at the grant date is later determined to have 
exceeded the optionsô exercise price. One way to 
help minimize this risk is to seek professional 
accounting advice and to obtain an appropriate 
appraisal of your companyôs value at the time the 
option grant occurs. 

 

Å To acquire other companies or property portfolios 
with publicly traded stock as the currency. 

Å To diversify and reduce investor holdings. 

Å To provide liquidity for existing 
owners/shareholders/investors. 

Å To implement an estate tax-planning strategy for 
current owners.  

Å To enhance the companyôs reputation and 
business profile in the market (which could, for 
example, assist in completing transactions with 
tenants). 

It is very important to recognize the reasons to go 
public and to keep your goals in mind throughout the 
IPO process. 

Is going public right for your 
company? 

A company usually begins to think about going public 
when the funding required to meet the demands of 
business expansion begins to exceed its ability to raise 
additional private/venture capital or debt capacity 
through other channels on attractive terms. But simply 
needing capital does not always mean that going public 
is the right, or even possible, answer. Your company 
must also be perceived as an attractive investment 
candidate with a solid business plan, management 
team, and growth prospects. 

How can you determine if your company is a public 
offering candidate? Your answers to the following 
questions can help. 

Does your company have an 
attractive track record? 

A company that outpaces the industry average in 
growth will likely have a better chance of attracting 
prospective investors than one with marginal or 
inconsistent growth. Underwriters generally consider a 
company to be a REIT IPO candidate if it has a 
portfolio of at least $1 billion in assets and an offering 
size of at least $200 million to $300 million. While 
smaller offering sizes are possible, especially if there 
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are substantial near term growth opportunities, this 
seems to be the efficient lower range. Obviously, larger 
transactions create scale and more efficiency from the 
start. In some cases, a companyôs existing operations 
and portfolio may be too small to attract sufficient 
attention. To overcome that, the company might use 
private equity capital to grow its portfolio in advance of 
an IPO. 

In other cases, so-called blind-pool vehicles may be 
utilized if a management company or team has a 
compelling strategy and track record. As a general rule, 
these have historically been completed using lower-
growth, ñcoreò investment strategies rather than 
growing actively managed property types, especially 
those that include development/redevelopment activity. 
However, this has recently changed because such 
vehicles have been used to capitalize on more 
opportunistic strategies including distressed debt, 
mortgage lending and distressed property types. 

Has your company received venture 
or private capital funding? 

Many growing real estate companies that do not have 
a proven track record or sufficient size can increase 
credibility and validate their business strategy and 
management team before they go public by first raising 
private equity to expand their portfolio and overall 
market reach. Investments from private equity sources 
are viewed as smart money that can also help increase 
valuation leading up to an IPO. 

Has your company reached the 
point where prospects for 
maintaining strong funds from 
operations and earnings growth in 
the future are reasonably good? 

Funds from operations (FFO) and its related growth 
prospects are the critical factors considered by REIT 
IPO investors. Many companies that have successfully 
gone public have shown that market opportunities 
support an increasing annual growth rate. This growth 
potential should be even larger if institutional investors 
are expected to buy significant blocks of shares in the 
company. 

Are your companyôs properties 
highly visible and of interest to 
tenants, and the investing public? 

The established company can answer this question 
with historical revenue, operations, and tenant data. 

Has your company developed the 
necessary financial processes, 
associated internal controls, and 
financial statement integrity to 
support managementôs reporting 
obligations as a public company?  

The Sarbanes-Oxley Act (SOX) was enacted on July 
30, 2002, largely in response to a number of major 
corporate and accounting scandals involving some of 
the most prominent companies in the United States. 
Among other things, SOX established a requirement 
that CEOs and CFOs explicitly evaluate and report to 
the public on the effectiveness of disclosure controls 
and procedures (DC&P), including internal controls 
over financial reporting (ICFR).  

For a new public company, management will be 
required to deliver a report that assesses the 
effectiveness of the companyôs internal controls over 
financial reporting, pursuant to Section 302 of the 
Sarbanes-Oxley Act, as part of the companyôs second 
annual report, which is generally the year subsequent 
to the registration statement becoming effective. 
Section 404 of the act requires that your independent, 
registered public accounting firm deliver an attestation 
report on the operating effectiveness of internal 
controls over financial reporting in conjunction with its 
opinion on your financial statements as of the same 
date if your company is an accelerated or large 
accelerated company. For many REIT IPOs, this will be 
necessary in the year following your IPO (See the 
discussion on filing requirements later in this 
publication).  

Many private companies have control infrastructures 
suitable for a private environment. However, in many 
cases, these would not meet the more stringent 
standards necessary under SOX for a public company. 
Substantial work is likely needed to implement 
appropriate processes, document the system of 
internal controls over key processes, assess their 
design, test their operation, and remediate any 
deficiencies identified. This can be very time 
consuming, costly, and challenging. Additionally, 
existing accounting personnel may need to be 
augmented. Even as a private company, control 
deficiencies identified during the IPO process could 
bring a requirement to disclose the details of such 
deficiencies in the registration statement.  

Is management capable and 
committed?  

In any public offering, the quality and competence of 
the leadership team is a key factor. It is vital to ensure 
that both the board of directors and management have 
the right blend of experience and skills to operate a 
public company, manage investor relations, establish 
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the optimal corporate governance structure, and 
ensure that board committees are operating effectively. 
To gain credibility with the investing public, the 
organization must have experienced leadership that 
functions well as a team. Ownership by management 
demonstrates to investors its vested interest in the 
companyôs future.  

To have a successful IPO, management must be 
committed to the time and effort involved in meeting 
registration requirements, conducting analyst and other 
investor-facing meetings, and providing financial 
reports required for both the SEC and shareholders on 
a timely basis. It must also be prepared to upgrade the 
companyôs system of management controls and 
financial reporting well in advance of the offering to 
ensure compliance with full disclosure requirements, to 
accommodate shorter financial reporting deadlines, 
and to confirm the ability to forecast future operating 
performance, all of which are necessary to maintain 
credibility and investor confidence after the IPO.  

Do the benefits outweigh the costs 
of going public?  

Selling equity represents a permanent forfeiture of a 
portion of the returns associated with a companyôs 
growth. Also, raising equity capital in the public 
markets can entail substantial costs such as the 
underwriting and advisor fees and expenses (see the 
discussion on costs that appears later in this section). 
Whether the benefits outweigh the costs is a question 
you may not be able to answer realistically until several 
years after your IPO.  

Is the market right?  

The demand for initial public offerings can vary 
dramatically depending on overall market strength, the 
marketôs recent experience with IPOs, credit markets, 
industry economic conditions, technological changes, 
and many other factors. Stock market volatility is one of 
the most unpredictable aspects of going public and it 
makes timing the IPO critical in achieving the best 

possible result. To some degree, this requires some 
luck as the market can change from the time you start 
the process to the time you finish.  

When a market is booming, the market window for new 
corporate offerings tends to open and these new REIT 
offerings attract bursts of popularity and demand. In a 
declining market, however, the market window tends to 
close quickly and IPO activity slows down and could 
even come to a halt.  

Although it is impossible to accurately forecast market 
receptivity, you must consider the importance of timing 
and be prepared to alter your companyôs timetable. 
The usual time, if you are adequately prepared from 
the initial meeting of all of the team members until 
completion of an offering, can take at least three (under 
the best circumstances) to six months and, in some 
cases, even longer. Still, if you are not prepared and/or 
need to create significant financial reporting or 
complete multi-period audits, the timetable can be 
much more protracted and costly. Due to their 
complexity, most property REIT IPOs tend to be 
somewhere in the middle of this time horizon.  

Hot markets may welcome many offerings, but you do 
not want to be the deal that is just one day too late. 
Recognizing the urgency of the registration process 
and being prepared to efficiently navigate the going 
public process is critical. The proper approach is to 
plan well, anticipate the likelihood of delay, and 
position yourself to launch when a window opens. 
Missing an IPO by as little as one day can result in a 
postponed or withdrawn IPO or a lower market 
valuation. . 

 
Tip 

The sooner you are ready to enter the market, the 
more likely you will be to take advantage of an 
opportune market. This kind of timing can provide 
greater proceeds and market valuation 
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When a market is booming, the market window for new 
corporate offerings tends to open and these new REIT 
offerings attract bursts of popularity and demand. In a 
declining market, however, the market window tends to 
close quickly and IPO activity slows down and could 
even come to a halt. 

Although it is impossible to accurately forecast market 
receptivity, you must consider the importance of timing 
and be prepared to alter your companyôs timetable. The 
usual time, if you are adequately prepared from the 
initial meeting of all of the team members until 
completion of an offering, can take at least three (under 
the best circumstances) to six months and, in many 
cases, even longer. Still, if you are not prepared and/or 
need to create significant financial reporting or 

complete multi-period audits, the timetable can be 
much more protracted and costly. Due to their 
complexity, most property REIT IPOs tend to be 
somewhere in the middle of this time horizon. 

Hot markets may welcome many offerings, but you do 
not want to be the deal that is just one day too late. 
Recognizing the urgency of the registration process 
and being prepared to efficiently navigate the going 
public process is critical. The proper approach is to 
plan well, anticipate the likelihood of delay, and 
position yourself to launch when a window opens. 
Missing an IPO by as little as one day can result in a 
postponed or withdrawn IPO or a lower market 
valuation. 
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Pros, cons, and expenses of 
going public  
All in favor 

Cash/long-term capital 

In a public offering, cash and long-term capital are 
obtained to support growth; increase working capital; 
invest in existing property 
development/redevelopment; acquire new properties, 
loans and other assets; and retire debt, among other 
goals. 

Increased market value 

Although valuations for public versus private markets 
go in cycles, in many industries the value of public 
companies tends to be higher than comparable private 
companies. This is partly due to increased liquidity, 
available information, and the transparency of a 
publicly traded security. 

Exit strategy 

Liquidity and greater shareholder value could be 
achieved for the shareholders. Subject to certain 
restrictions and practical market limitations, 
shareholders may, over time, sell their stock in the 
public market. Alternatively, existing stock may be 
used as collateral to secure personal loans. 

Equity offerings 

An equity IPO increases corporate net worth, does not 
need to be repaid, and might permit additional 
borrowings on more favorable terms because of an 
improved debt-to-equity ratio or more effective use of 
collateral. 

Prestige/reputation 

The visibility for shareholders, their company, and 
other stakeholders is usually enhanced. For example, 
a regional real estate company might find national 
expansion easier following a stock offering because of 
the increased visibility, amongst the other benefits 
described. 

Ability to attract and keep key personnel 

If a company is publicly owned, incentive and benefit 
plans can be established to include equity 
compensation arrangements that attract and retain 
key personnel. Stock option plans, for example, might 
be more attractive to officers and other key personnel 
than generous salary arrangements because of the 
significant upside potential.  

Less dilution 

Provided the timing is right, a company might achieve 
a better price that results in less dilution, compared 
with other forms of equity financing. 

Mergers/acquisitions 

Mergers and acquisitions may be achieved using 
stock or operating partnership units (OPU) (see our 
tax structuring discussions) on a tax-advantaged basis 
for sellers at better pricing while conserving cash. 

All opposed 

Going public expenses 

Many factors play a role in determining the cost of a 
REIT IPO, but in all cases these costs are significant. 
Outlined in the accompanying table is the range of 
many IPO costs to be expected if you decide to go 
public. Many of the expenses of a completed IPO 
shown below are reflected in the financial statements 
as a reduction of additional paid-in-capital from a 
successful offering and, therefore, are not expensed in 
the statement of operations. However, if the IPO is not 
completed, such costs must be expensed. 

Cost range (traditional property REIT roll-up IPO)* 

Legal $1.5 million to $3.0 million 

Accounting $1.0 million to $2.5 million 

Printing $300,000 to $440,000 

Blue Sky $30,000 

Transfer 
agent/registrar 

$10,000 

Miscellaneous $150,000 to $350,000 

Underwritersô 
discount and 
commission 

Typically between 6% and 7% of the aggregate offering 
proceeds 

SEC filing fee1 The current fee rate for 10/1/2023 to 9/30/2024 is 
$147.60 per $1 million of the aggregate offering amount. 

NASDAQ or 
NYSE listing 
fee** 

NASDAQ: $295,000, including a $25,000 application fee;  
NYSE: a flat rate of $300,000 and are charged at a flat 
rate of $5,000 when an issuer lists an additional class of 
common shares (including tracking stock) 

 
 
1 Source: Securities and Exchange Commission 
2 Source: Nasdaq and NYSE 
3 *Amounts above are estimates and subject to change 
4 ** Nasdaq listing fees are dependent on which Nasdaq market the stock is to 
be listed. 
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Being public expenses 

New roles and responsibilities associated with being a 
public company may require you to hire new talent 
with skills across several areas of the business, 
particularly within finance and reporting, legal, human 
resources, information technology, and investor 
relations. Ongoing expenses related to these changes 
include the fees of independent auditors. 
Administrative and investor relations costs include 
those related to quarterly reports, proxy materials, 
annual reports, transfer agents, and public relations. In 
addition, you will now be paying premiums for 
directors and officers (D&O) liability insurance as well. 
Furthermore, compliance-related costs could increase 
due to managementôs assessment of and, if 
applicable, the auditorôs attestation on internal controls 
over financial reporting. 

Loss of control 

Ownership limitation provisions are common for REITs 
in general to protect REIT tax status in relation to 
certain ownership tests (such as the five-or-fewer test; 
see the ñTax structuringò section). These provisions 
reduce the likelihood of hostile transactions, but there 
is still a reduction in managementôs control when 
operating in the public market. In addition, if an 
umbrella partnership REIT (UPREIT) structure is used 
by the sponsors for tax purposes, a holder of the 
operating partnership units may need to request 
redemption (and thereby trigger tax consequences) to 
vote the related shares. 

 

Loss of privacy 

The registration statement and subsequent filings for 
your company require disclosure of many facets of 
your companyôs business, operations, and finances 
that may never before have been known outside the 
company. Some sensitive areas of disclosure that will 
be available to competitors, customers, and 
employees include (1) the compensation of officers 
and directors, including cash compensation, equity 

plans, and deferred compensation plans; (2) the 
security holdings of officers, directors, and major 
shareholders (insiders); (3) details of transactions 
consummated by the company, which may include the 
filing of legal documents related to those transactions; 
and (4) extensive financial information such as 
financial position, operating revenue, operating costs, 
net operating income, net income, segment data, 
related-party transactions, borrowings, cash flows, 
major tenants/customers, and assessment of internal 
controls. 

Pressure for short-term performance 

In a private company, the business owner/manager is 
free to operate independently. Once the company 
becomes publicly owned, however, the owner 
becomes accountable to shareholders. The 
shareholders expect steady growth in areas such as 
leasing, profits, market share, and innovation on a 
quarterly basis. 

Thus, in a publicly held company, management is 
under constant pressure to balance short-term 
demands for growth with strategies that achieve long-
term results. Analysis may also begin covering an 
entityôs stock creating estimates of managementôs 
performance and setting short-term performance 
targets. Further, the inability to meet analyst 
expectations of short-term earnings can dramatically 
hurt the marketplace valuation of your company. In the 
first year of being a public company, failing to meet 
analyst expectations and the resulting loss of investor 
confidence can be a substantial and long-lasting blow 
to your companyôs stock. 

Prospect of shareholder activism 

If your companyôs stock price performance or 
valuation lags behind your peers, there is increased 
chance of an approach from activist shareholders 
seeking board seats or changes to your companyôs 
strategy. A significant amount of time may be 
consumed in handling activist shareholders.  
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Restrictions on insider sales 

Stock sales by insiders at the IPO date are usually 
limited. Most underwriters require that a companyôs 
existing stockholders or OPU holders enter into 
contractual agreements to refrain from selling their 
interests during a specified time following the IPO, 
typically at least 180 days and in many cases as long 
as two years. This is considered the ñlock-upò period. 

Investor relations 

The responsibilities of your CEO or CFO in a private 
company shift dramatically both leading up to and 
after an IPO. Preparation and coaching for both non-
deal and deal roadshows, mock analyst and investor 
presentations, and ñtest the watersò meetings may 
require additional personnel or public relations 
resources. Further, investor inquiries, investment 
community presentations, managing activist 
shareholders, and distributing quarterly and annual 
financial reports require a significant time commitment 
from management once you have gone public. 

No turning back 

The IPO process can be a significant distraction. 
Management will be challenged to run the day-to-day 
operations while actively participating in the IPO 
process. Additionally, it is virtually a one-way street 
and once public, taking your company private again 

can be difficult and costly. 
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Current regulatory and disclosure 
considerations for going public  
Sarbanes-Oxley Act of 2002 

Private companies are required to comply with only 
some provisions of the Sarbanes-Oxley Act, which 
carry increased penalties and liabilities for certain 
crimes. Public companies, however, must comply with 
all provisions of the act. Waiting until the registration 
statement is being prepared and marketed to address 
compliance is a daunting task. Additionally, with this 
type of compliance strategy, it might be difficult to find 
an underwriter willing to proceed with the offering. 
Accordingly, private companies contemplating an IPO 
or asset managers raising new non-traded 
property/credit products should consider the following 
provisions of the act: 

Internal controls ï Once the registration statement is 
effective, registrants are required to comply with the 
SEC's management reporting requirements relating to 
internal control over financial reporting. Filers other 
than non-accelerated filers and emerging growth 
companies are required to comply with the SEC's 
auditor reporting requirements relating to internal 
control over financial reporting.  

The SEC's management reporting requirement 
requires the registrantôs management (CEO and CFO) 
to explicitly evaluate and report to the public on the 
effectiveness of internal controls over financial 
reporting in the registrantôs Annual Report on Form 
10-K.  

For publicly traded REITs the SECôs auditor reporting 
requirements require the registrant to provide the 
registered public accounting firmôs attestation report 
on the registrantôs internal control over financial 
reporting in the registrant's annual report on Form 10-
K. These requirements may be delayed for Emerging 
Growth Companies. 

For so long as a company remains an ñemerging 
growth companyò, it is not required to comply with the 
auditor attestation requirements. Also, because non-
traded REITs do not have ñpublic floatò in their 
common shares, they are not large accelerated filers 
or accelerated filers under Section 12b-2 of the 
Exchange Act, and will not be for so long as the 
common shares are not traded on a securities 
exchange, these companies will still not be subject to 
auditor attestation requirements once they are no 
longer an emerging growth company. 

A "newly public company" is a company that was not 
required to file an annual report for the prior fiscal 
year and did not file an annual report for the prior 
fiscal year. Such newly public companies are not 

required to comply with either the management or the 
auditor reporting requirements related to internal control 
over financial reporting. Once the company is no longer 
considered a ñnewly public companyò (i.e. once the 
company has filed its first annual report on Form 10-K) 
it will be subject to the SECôs management reporting 
requirements. Depending on the registrantôs filer status 
it may also be subject to the SECôs auditor reporting 
requirements. 

A company that is an accelerated or large accelerated 
filer, will require auditor attestation over the companyôs 
internal control over financial reporting. If the companyôs 
filer status is other than accelerated or large 
accelerated, auditor attestation is not required.  

Refer to the ñFiler Statusò Section for further discussion 
of the determination of filer status. 

Filer Status 

Management 
Report over 
ICFR* 

Auditor 
Attestation 
over ICFR** 

Non-
Accelerated 
Filer  

Required None 
required 

Accelerated 
Filer 

Required Required 

Large 
Accelerated 
Filer 

Required Required 

* For newly public companies, a phase-in exception applies whereby 
management's report over ICFR is not required until the second 
annual report. 

** EGCs are exempted from the requirement to obtain an audit of 
internal control over financial reporting for as long as they remain an 
EGC. It is important to note that this exemption only applies to the 
internal control audit requirements. EGCs are not exempt from the 
requirements to provide managementôs assessment of the 
companyôs internal control over financial reporting beginning with the 
company's second annual report. 

Accordingly, to prepare for the applicable internal 
controls certifications once the company becomes a 
public registrant, it is recommended that management 
establish, document, and monitor compliance of 
executing internal controls as early as possible. 

  

 
Tip 

Be sure to give yourself enough time to recruit 
proper outside directors. You should allow four to six 
months for this process, which can be done 
concurrently with your IPO process. 
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Audit committee ï Publicly traded companies must 
have independent audit committee members (as 
defined by the applicable stock exchange), including 
one qualified as a financial expert, which the SEC has 
defined as (1) having experience as a principal 
financial or accounting officer, controller, accountant 
or auditor; (2) having experience overseeing or 
assessing the performance of companies with respect 
to evaluation of the financial statements; or (3) having 
other relevant experience (e.g., as an investment 
banker, venture capitalist, commercial banker, or 
financial analyst). Accordingly, companies should 
evaluate the composition of the audit committee and 
seek qualified individuals. Generally, for marketing 
purposes, companies which are not publicly traded 
will also have audit committees modelled after the 
publicly traded requirements. 

Board of directors/trustees ï Most stock exchanges 
require certain directors/trustees to be independent. 
Further, at least one board member must have a 
financial background, either as a CPA or as a 
previous CFO. One member of the board must chair 
the audit committee, and outside directors must meet 
in executive session. It has become more difficult and 
more expensive to attract and retain board members 
because of the perceived higher risk and shift from 
equity to cash compensation.  

Auditor relationship ï A public companyôs external 
auditor cannot provide certain non-audit services, 
including but not limited to internal audit, legal, and 
valuation. There are a number of non-audit services 
that an auditor may provide, such as tax services and 
general advisory services. These permissible non-
audit services must be pre-approved by the audit 
committee. Accordingly, companies including their 
subsidiaries before and after the IPO, should evaluate 
their existing relationship with their outside audit firm 
to clarify permissible and non-permissible services 
and to establish clear independence pre-approval 
policies related to existing or future services. 

 
Tip 

All too often, going public is viewed as the only 
means, rather than one of several useful business 
alternatives, to achieve a companyôs objectives. 
PwC can share the deep insight that will enable you 
to make an informed, intelligent, and objective 
decision. 
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Code of ethics ï Public companies must establish a 
code of ethics for senior financial officers, and if one is 
not established, they must disclose the reason for not 
establishing one. Additionally, many stock exchanges 
also require a code of ethics and whistleblower 
programs. It is important you understand the 
overlapping nature of these requirements so that 
appropriate processes can be put in place. Having a 
code of ethics and demonstrating diligence in 
compliance are likely to be key elements in preventing 
any alleged corporate misconduct. 

Loans to company executives ï Public companies 
cannot extend or maintain credit in the form of a 
personal loan to or for any director or executive 
officer. Accordingly, appropriate actions should be 
taken to make certain these types of arrangements 
can be extinguished prior to the IPO. 

Cheap stock 

Cheap stock refers to the issuance of equity 
instruments (e.g., options, warrants, common stock or 
restricted stock) typically during the 12 to 24 months 
preceding an IPO for a price (or with a strike price) 
that is below the expected IPO price. This issue 
usually arises in connection with the granting of 
employee stock options and often results in the 
recognition of additional stock-based compensation 
expense. 

The SEC expects that companies will provide critical 
accounting estimate disclosures within the MD&A 
section of the registration statement surrounding 
methods that management used to determine the fair 
value of the companyôs shares and the nature of the 
material assumptions involved. Companies may 
request confidential treatment of this information by 
submitting a letter to the SEC with such disclosures. 
With respect to valuations performed, management 
should include a detailed discussion of the methods 
for estimating the value of an enterprise such as cost, 
market, and income approaches; various 
methodologies for allocating the value of an 
enterprise to its common stock; the weighting of the 
different models used; and any significant changes in 
the weighting over time. 

Companies may receive comments requiring 
explanations for valuations that appear unusual ð a 
steep increase in the fair value of the underlying 
shares leading up to the IPO, for example. 
Companies preparing for an IPO need to carefully 
review their option pricing history. Where option 
exercise prices are significantly less than the price of 
other equity instruments sold near the dates of option 
grants, there will be close scrutiny by the SEC, and 
the closer the grant dates are to the IPO, the more 
intense the review.  

Typical areas of SEC comment 

Å Significant factors, assumptions and methodologies 
used to determine the fair value of the underlying 
common stock. 

Å Whether a contemporaneous valuation by an 
unrelated valuation specialist was performed. 

Å The valuation range determined by various 
methodologies and the combination or weighting of 
those methods. 

Å Significant factors contributing to the difference 
between the fair value as of the date of each grant 
and the estimated IPO price range. 

Å Explanations of why or whether marketability 
discounts, illiquidity discounts, and common stock 
discounts (due to preferential rights of preferred 
stock) were used. 

Å Determination of comparable companies used. 

Revenue recognition 

Revenue recognition continues to receive a great 
amount of attention from the standard-setting bodies as 
well as from the SEC. Areas that can be particularly 
complicated to deal with are: 

Å Lease accounting (straight-line rent). 

Å Lease terminations/modifications. 

Å Sales of real estate. 

Å Partial sales and transactions with joint ventures. 

Å Determination of effective yield on loans receivable 
and/or debt securities 

Å Property management, leasing, and asset 
management arrangements.  

Business combinations 

The accounting guidance for business combinations 
and asset acquisitions (ASC 805) and consolidation 
(ASC 810) are integral to the IPO reporting process. 

In most cases, except for transactions among parties 
deemed to be under common control, a transaction that 
meets the definition of a business combination or asset 
acquisition will be accounted for at fair value. As will be 
discussed in more detail later, in many REIT IPO roll-
ups, some or all of the transaction is considered a 
transaction among entities deemed to be under 
common control, and such transactions are recorded at 
predecessor basis with no step up to fair value. 

US GAAP requires that the purchase price allocation in 
a business combination or asset acquisition begin with 
an analysis to identify all tangible and intangible assets 
acquired and liabilities assumed. The fair value of each 
asset and liability must be estimated. In an asset 
acquisition, the total purchase cost is allocated based 
on the relative fair values of the individual assets and 
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liabilities with those transactions qualifying as asset 
acquisitions capitalizing transaction costs and not 
allocating a portion of the purchase price to goodwill. 

Underlying assumptions and data used to develop the 
valuations should be adequately tested and 
challenged by companies and their auditors. 

These assessments tend to be very complicated 
because each transaction will have unique facts and 
circumstances specific to the company. In addition, 
the application of purchase accounting to real estate 
operations can be complex, including valuing 
assumed debt and allocating basis to lease-related 
intangibles. This would include above- and/or below-
market leases, in-place lease values, and tenant 
relationship values. Roll-up transactions can be 
especially complex (see ñMatters unique to real 
estateò in the ñGoing public processò section for more 
information). Your accounting advisors should be 
involved with these assessments from the outset. 

In addition to providing the acquisition disclosures 
required under ASC 805, ñBusiness Combinations,ò 
companies need to evaluate the significance of any 
acquisitions completed up to three fiscal years prior to 
the filing of the companyôs registration statement ï 
see later discussion in The IPO Process section for 
further details on the registration statements that may 
be applicable. Registrants may be required to provide 
audited historical financial statements of the 
acquiree(s) in accordance with Rule 3-05/3-14 and 
pro forma financial information in accordance with 
Article 11 of Regulation S-X. 

 
Tip 

As distracting as your IPO may be, keep a keen eye 
on your business. IPOs are so absorbing that you 
can lose track of the business. Just be cognizant of 
this ñdistraction potentialò and plan for it to ensure 
your business does not come out of the IPO process 
weaker than going in. It may be useful, for example, 
to appoint an IPO team captain to manage the 
process. 

Consolidation issues 

New guidance on consolidation significantly changes 
the consolidation rules for variable interest entities. 
The consolidation principles are now closer to the 
traditional control-based approach than to previous 
guidance that focused more on the quantitative 
assessment of economic risks and rewards. Affected 
arrangements include the consolidation of common 
structures such as joint ventures and equity method 
investments. The adoption of this new guidance may 
require significant changes to a companyôs 
accounting policies, financial statement disclosures, 
data-gathering processes, and internal controls. The 
impact of the guidance is not limited to the financial 

reporting process, however, and it is expected to affect 
other areas, including debt covenant compliance, 
financial metrics, compensation, controls, systems, and 
stakeholder communications, to name a few. 

 
Tip 

The FASBôs Private Company Council (PCC) serves 
as its advisory body on private company matters 
and recommends certain accounting policy 
alternatives that are applicable only to private 
companies. The PCC and FASB already have 
approved and issued certain alternatives and are 
expected to continue to do so in the future. The 
adoption of these alternatives by private companies 
is optional. Private companies with aspirations to go 
public should use caution when considering the 
election of these alternatives as the financial 
statements reflected in registration statements are 
required to follow traditional accounting standards. 

Typical areas of SEC comment 

Å Consideration as to whether a variable interest 
entity exists, including factors considered in 
determining the primary beneficiary and 
consideration of whether a service provider has a 
variable interest. 

Å Incremental disclosures considering a companyôs 
involvement with variable interest entities and any 
significant changes in risk exposure due to that 
involvement, as well as the impact of such entities 
on the companyôs financial statements. 

Mezzanine versus permanent equity 
classification 

Scrutiny has also been placed on the classification of 
equity interests ï redeemable shares in the REIT or 
noncontrolling interests in consolidated subsidiaries 
such as operating partnerships, DownREIT vehicles, or 
other consolidated ventures for outside interests in 
those entities not owned by the REIT - where the 
current holder has the right to request redemption. If the 
company can be forced to redeem the interests for cash 
or other assets under any scenario outside the 
companyôs control, then such noncontrolling interests 
need be reflected as ñmezzanineò equity. Further, 
recent SEC comments have placed scrutiny on whether 
certain redemption scenarios are within the control of 
the company, such as where an externally-managed 
REITôs adviser is deemed to control the board and can 
therefore control whether its shares are redeemed. If 
the redemption feature is considered to be at fair value, 
then there is no implication to net income. However, 
there is an impact to the balance sheet where these 
instruments will be reflected at the lesser of the 
adjusted ratable book value per unit or the redemption 
value pursuant to the contract terms. 
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If an instrument is mandatorily redeemable ï it 
contains an unconditional obligation requiring the 
issuer to redeem at a specified or fixed date or upon 
an event that is certain to occur ï it should generally 
be accounted for as a liability under ASC 480. 

Segment reporting 

Private companies are not required to report financial 
information about their segments, so this is usually a 
major change in reporting for companies undertaking 
an IPO. Segment reporting has been an area of 
recurrent comments from the SEC, which frequently 
challenges the identification and aggregation of 
operating segments. 

When operating segments are aggregated, questions 
often center on the application of the ñsimilar 
economic characteristicsò criterion, with special 
attention paid to the similarity of long-term average 
gross margins. Companies should be prepared for the 
SEC to request a copy of the reporting package that 
the chief operating decision maker (CODM) receives. 
This is usually the CEO or a combination of the CEO 
and other executives. 

Segment reporting is based on the information 
included in the internal reporting package and it is 
presumed that all information made available to the 
CODM is actually used to assess the performance of 
the business and make decisions about the allocation 
of resources. The objective is for investors to have the 
benefit of seeing the business in the same level of 
detail as management. 

The SEC will also remind registrants that they are 
required to disclose certain enterprise-wide 
information such as disaggregated revenue by 
products or services (unless impractical to do so, 
which should be stated) and geographical disclosures 
(revenues and assets) by country if greater than 10 
percent of the consolidated totals. 

On November 27 2023, the FASB issued ASU 2023-
07, Segment Reporting-Improvements to Reportable 
Segment Disclosures. The biggest change in the 
ASU is the requirement for a public entity to disclose 
its significant segment expense categories and 
amounts for each reportable segment. The ASU also 
confirms that all of the disclosures required in the 
segments guidance, including disclosing a measure 
of segment profit or loss and reporting significant 
segment expenses and other segment items, apply 
to all public entities, including those with a single 
operating or reportable segment. There has also 
segment guidance by the SEC related to the 
reporting of key performance measures related to 
segments that may be considered non-gaap 
measures which should be evaluated. The ASU is 
effective for public entities for fiscal years beginning 
after December 15, 2023, and interim periods in 
fiscal years beginning after December 15, 2024.  

Earnings per share (EPS) 

It is common that equity awards are issued in 
connection with an IPO, including founderôs grants. As 
the presentation of earnings per share will be required 
for companies with publicly traded shares, 
consideration should be given to the impact that 
granting equity awards will have on the companyôs EPS. 
For companies with capital structures that include 
multiple types of equity, different types of potential 
common shares, and various classes of common stock, 
this calculation can be complex. To further complicate 
matters, companies may have participating securities 
that are required to be included in the calculation of 
basic EPS using the two-class method under which 
EPS is calculated separately for each class of common 
stock and any participating securities. 

Common shares (securities or other contracts that may 
entitle their holders to obtain common stock such as 
options, warrants, forwards, or other contracts) may be 
participating securities if, in their current form, they are 
entitled to receive dividends when declared on common 
stock. For example, an unvested, share-based payment 
award that includes nonforfeitable rights to dividends or 
dividend equivalents meets the definition of a 
participating security.  

When dividends declared in the latest year exceed 
earnings for the previous 12 months, the SEC 
presumes they will be funded with proceeds from the 
IPO and, therefore, registrants are required to present 
pro forma earnings per share on the face of the income 
statement. This requirement applies to dividends 
declared after the latest balance sheet included in the 
registration statement, as well as planned but not yet 
declared dividends. Pro forma EPS are also required 
when a conversion of outstanding securities (e.g., a 
conversion of preferred stock into common stock upon 
completion of the IPO) will occur subsequent to the 
latest balance sheet date and the conversion will result 
in a material reduction of earnings per share (excluding 
effects of offering proceeds), pro forma EPS for the 
latest year and interim period should be presented 
giving effect to the conversion (but not the offering 
proceeds). 

Typical areas of SEC comment 

Å Treatment of nominal issuance/penny warrants. 

Å Inclusion of pro forma EPS on the face of historical 
financial statements due to automatic conversion of 
preferred stock upon IPO. Plan and prepare 

The planning process for an IPO can start on the day 
your company is incorporated or as late as months 
before a public offering. We recommend that you follow 
an orderly plan over a one- to two-year period if 
possible. This window gives your company time to think, 
act, and perform as a public company.  
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Plan and prepare 

The planning process for an IPO can start on the day 
your company is incorporated or as late as months 
before a public offering. We recommend that you 
follow an orderly plan over a one- to two-year period if 
possible. This window gives your company time to 
think, act, and perform as a public company. 

Develop a deep management team 

As a company prepares for its IPO, it must expand its 
management capabilities. The investment community 
wants to be sure that management running your 
company is not a ñone-person band.ò This may 
require adding individuals with public company 
experience in marketing, operations, development, 
legal, accounting and finance. Frequently, 
investors/investment bankers also want to see a 
qualified CFO who already has public REIT 
experience in place prior to going through the IPO 
process. The team needs to be cohesive and share a 
long-term vision for the company in order to obtain 
maximum financial returns and valuation. 

Develop budgets and measure 
performance 

Throughout the IPO process, underwriters and 
analysts will ask companies for projections and will 
compare their historical performance to past budgets. 
Accordingly, you should establish a financial planning 
and analysis team to put a budget and forecasting 
process in place. Additionally, you should get into the 
habit of preparing realistic budgets and updated 
forecasts and be able to articulate why variances 
have occurred. For an early-stage company, 
projections and profitability are the most important 
measures of performance. 

 
Tip 

As one of many planning considerations, work up an 
initial timetable that anticipates delays. If you should 
encounter delays, you may be able to avoid the 
need to include interim or updated financial 
statementsðand the associated costs. 

Begin positioning your company early. Have audited 
financial statements and a well- documented 
business plan, ensure that legal housekeeping is 
thorough, and cultivate relationships with the 
professionals who can and will help you, including 
underwriters, lawyers, and accountants. If you wait 
until crunch time to have multiple-year audits, you 
may face two nasty surprises: high costs of 
reconstructing financial statements and figures that 
show the company performing at a level below 
expectations. 

Another critical planning point are your equity 
incentive plans, which should be in place before the 
IPO. Too often the question of how to compensate 
key executives arises late. Issuing a significant 
amount of stock or options with an exercise price of 
$1 a share when an IPO is contemplated with a 
much higher per-share price in the near term is not 
prudent. This could cause additional compensation 
expense to be recorded. On the other hand, if there 
are clear and distinct reasons for the companyôs 
valuation to increase significantly, these should be 
thoroughly documented, ideally through an 
independent and timely appraisal. 

After you have gone public, budgets and projections will 
become important tools for research analysts and 
market makers of your stock. Furthermore, this 
information and your ability to meet earnings estimates 
can significantly influence your stockôs performance. 
The ability to deliver on promised growth becomes 
critical to your stockôs long-term performance. Often, 
overpromising growth prospects leads to the market 
ñpenalizingò the company with a decline in stock price 
and restricted access to new capital. Similarly, all things 
being equal, those that deliver on their promises have 
ongoing access to more capital and the possibility for 
further growth.  
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Build a positive public image 

A positive image can enhance the initial sales effort 
and maintain the publicôs interest in the stock in the 
aftermarket. Accordingly, most companies will need to 
enhance or create such an image with those who will 
buy their stock and with those who influence their 
buying decisions (such as financial analysts, 
stockbrokers, the financial press, and industry 
publications). A positive image cannot be developed 
overnight. It can take months or even years to 
achieve, so the earlier you get started, the better. 
Further, it is important to start building the public 
image well before the beginning of the quiet period 
(see ñThe IPO processò). 

Creating or enhancing your companyôs image might 
require hiring a public relations firm well in advance of 
the public offering. The firm can assist you with getting 
your companyôs ñstoryò out prior to the offering and 
maintain positive external communications and 
shareholder relations after you have gone public. 
Other ways your company can enhance its public 
image include adding analysts and business press 
editors to your mailing lists, participating in trade 
shows and conferences that analysts attend, and 
publicizing key employee appointments. 

Build relationships with an 
investment banking firm, law firm, 
and independent auditor 

These relationships will serve to establish your 
companyôs credibility. Factors to consider in selecting 
such firms for your IPO process are discussed in 
ñIdentifying your IPO team ï the playersò and 
ñChoosing your investment banker.ò 

Establish incentive compensation 
plans 

Development of a long-term incentive compensation 
plan is critical to keeping management and 
employees motivated. Today, many companies 
establish such plans shortly after formation for the 
benefit of their management team and employees. As 
discussed in ñCurrent regulatory and disclosure 
issues,ò plans involving the granting of equity 
securities (including options and warrants) within one 
year prior to an IPO could require recording an 
additional compensation charge if these securities 
were issued at below fair market value at the date of 
grant. 

Many investment bankers like to see existing option 
plans already in place with options issued to the 
management team. Frequently in REIT roll-up 
transactions, this is done in conjunction with the IPO. 
If much of an individualôs wealth is associated with the 
growth of the company and the value of the 
unexercised options, the underwriter will see a long-

term commitment, and this could help the valuation of 
the company. 

Review loans to executives 

Historically, private companies have issued shares to 
employees in exchange for notes receivable, primarily 
to start holding periods for tax purposes. Employee 
notes have also been issued for other reasons such as 
relocations and house purchases. There are some key 
factors that companies need to consider regarding 
employee notes. 

For notes issued for stock, the recourse or nonrecourse 
nature of the notes, both in legal substance and in form, 
needs to be evaluated to determine whether the 
transaction is substantive. Companies also need to 
consider Section 402 of Sarbanes-Oxley, which 
prohibits publicly traded companies from providing 
personal loans to directors and executive officers. This 
prohibition has also led to an overall decrease in the 
frequency of loans being issued to employees in private 
companies. 

Companies with existing loans or considering entering 
into new loans to employees should work with 
appropriate legal counsel to determine which loan 
arrangements are prohibited and take appropriate 
corrective action prior to the public offering. This 
corrective action may require executives to repay loans 
prior to the IPO and the original contractual maturity, so 
advance planning is essential. 

Typical areas of SEC comment 

Classification of employee notes receivable if not 
presented as contra equity where the receivable was 
the result of a stock transaction, unless such receivable 
was repaid prior to the issuance of the financial 
statements.  
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Have your financial statements 
audited, and resolve potential 
disclosure and accounting issues 

A company that wants to go public needs to have 
audited annual financial statements and reviewed 
interim financial statements. As noted in Appendix A 
and the ñCurrent regulatory and disclosure issuesò 
section, company financial statements included in 
your IPO registration will have to conform to positions 
and practices prescribed by SEC, which could differ 
from financial statements previously prepared. It is 
easier and more cost effective to perform audits of 
financial statements in the normal course of business 
rather than shortly before going public. Further, 
audited financial statements provide increased 
credibility to your company. Furthermore, if you have 
grown the business through acquisitions, separate 
audited financial statements of properties or 
businesses acquired might be required at the time of 
the offering based upon the significance of the 
transaction. Obtaining audited financial statements of 
these properties or businesses after consummating 
the acquisition can be difficult, costly and could 
potentially even delay your IPO timetable. 

As your company gains financial sophistication, it 
should also begin preparing interim quarterly financial 
statements. Preparing these statements in a timely 
manner can add to an investment bankerôs positive 
evaluation of a company. Though not required for 
SEC reporting purposes, investment bankers may 
want to include unaudited financial information for the 
prior four to eight quarters in the Registration 
Statement in order to reflect growth and trends. If 
such quarterly financial information is presented, 
underwriters typically require that it be reviewed by 
the companyôs independent auditors under the Public 
Company Accounting Oversight Boardôs (PCAOB) AS 
4105, ñReviews of Interim Financial Informationò 
(formerly AU 722 and SAS 100). 

Many properties REIT IPOs are not yet a single 
existing company but will become a single company 
through a roll-up transaction, which represents a 
combination of separate property entities and 
management companies. These REIT roll-up 
transactions can be particularly complex in evaluating 
financial statement reporting requirements. They 
frequently involve bringing together multiple entities 
that have some level of related ownership or 
operations. In these cases, there is often no entity 
that is the clear predecessor. Several sets of financial 
statements might be required, with one of them 
deemed predecessor and the ñaccounting acquirers.ò 
The one chosen to be the predecessor usually will be 
the largest or oldest of the related entities combined 
with all other entities that are part of the IPO, which 
are under common control (ñControl Groupò). 
Acquisitions of interests outside the Control Group 
might be considered business combinations or asset 

acquisitions and subject to purchase accounting. Care 
should be taken in doing this analysis and documenting 
conclusions as this is often an area of significant SEC 
focus during the comment letter process. Having to 
change the reporting entities, include additional audited 
financial statements, or significantly change pro forma 
financial statements could negatively impact your ability 
and time to complete the registration statement process 
and the IPO. 

Extensive discussion and evaluation could be 
necessary in connection with reaching conclusions in 
this area. Accordingly, given the time that could be lost 
and the implications to the success of the process, you 
should discuss these issues early with your accounting 
advisors and legal counsel. In some cases, prefiling 
discussions on these matters with the SEC might be 
prudent. 

Draft managementôs discussion and 
analysis 

A stumbling block that many companies face is their 
inability to describe the effect of underlying factors on 
their performance. A registration statement and all 
future financial statement filings with the SEC will 
require inclusion of managementôs discussion and 
analysis (MD&A) related to these financial statements. 
Specifically, MD&A is intended to give the reader 
information about the quality of your companyôs 
earnings and cash flows through quantitative and 
qualitative discussion so that the investor can ascertain 
the likelihood that past performance is indicative of 
future performance. You will need to describe in depth 
such items as changes in revenue volumes and cost 
structures, liquidity and capital resources, sources and 
uses of cash flows, tenant relationships, employee 
compensation, unusual nonrecurring charges, 
significant environmental exposures, and other risks 
and uncertainties.  

As you complete your annual and quarterly financial 
statements, you should take time to write your MD&A. It 
can be difficult to remember why insurance costs went 
up or when a marketing campaign commenced three 
years after the fact. The practice of writing a high 
quality, comprehensive MD&A will expedite your 
registration process and be a major step towards 
operating like a public company post-IPO. 

The SEC comment letter process has reinforced the 
well-established MD&A objectives that disclosures 
should be transparent in providing relevant information, 
tailored to the companyôs facts and circumstances, 
consistent with the financial statements and other public 
communications and comprehensive in addressing the 
many business risks that exist in todayôs economic 
environment.  
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Typical areas of SEC comment 

Å Addition of an executive overview section. 

Å Explanation of the underlying specific drivers 
behind changes in financial position, results of 
operations, and cash flows. 

Å Reasons for and specifically quantifying 
significant underlying variances, even when they 
offset each other. 

Å Material known trends that may positively or 
negatively affect future results of operations and 
liquidity. 

Å Quantified impact of foreign currency fluctuations 
on revenues, expenses, and margins. 

Å Quantified impact of acquired or disposed 
businesses on results of operations. 

Å Discussion of known trends, events or 
uncertainties that are reasonably likely to affect 
future liquidity. 

Å Further disclosure of sources and uses of cash 
and drivers of cash flows as opposed to repeating 
what can already be found on the face of the cash 
flow statement itself. 

Å Description of the covenants in the companyôs 
debt agreements and an indication regarding 
compliance.  

Identifying your IPO team ï the 
players 

The decision to go public can be one of the most 
important in your companyôs historyðand one of the 
most challenging. You need expert direction to stage 
a successful IPO. It is a big production with an 
imposing cast of characters. Your company will have 
the opportunity to audition many of the participants in 
the IPO process, such as auditors, lawyers, 
underwriters, and accounting advisors, but one of the 
starring roles is assigned to you. The SEC is a stock 
character who has long since memorized the lines 
and knows how to play the role. 

 
Tip 

Even with an experienced team of advisors, make 
sure your company takes an active role in 
controlling the progress of the IPO. Remember, of 
all the parties involved, the company has the most 
at stake. 

Securities and Exchange 
Commission 

The SEC is charged with ensuring a fair and level 
playing field for public companies and their investors. It 
has the authority to pursue civil and criminal 
prosecution against those who breach established rules 
and regulations. Liability could arise from material 
misstatements or omissions in a registration statement. 
If the SEC finds mistakes during the registration 
process, it can delay your IPO. If it finds mistakes or 
omissions after your company goes public, your 
company could soon gain a thorough and unpleasant 
understanding of legal liability. 

The SECôs Division of Corporation Finance reviews the 
registration statement and, ultimately, allows or denies 
a registration statement to ñgo effectiveòðthat is, to sell 
shares. Registrants generally are assigned to the 
divisionôs review branches on the basis of standard 
industrial classification (SIC) codes. Teams of 
government attorneys and accountantsðand in some 
cases industry specialists or engineersðreview each 
filing. The chain of review leads up to the director of the 
division and the issuance of a ñcomment letter,ò as more 
fully described in ñThe IPO process.ò 

The SEC concerns itself with the thoroughness and 
clarity of the registration statement and prospectus to 
make certain that these documents adequately inform 
potential investors and comply with rules and 
regulations. The SEC only regulates the vehicle (i.e. the 
Registration Statement) used to offer a security; it does 
not evaluate either the company or the quality of the 
security. 

It is your duty to potential shareholders to constantly 
monitor the drafting of the registration statement. Make 
sure that you completely understand all of its 
components and the assumptions behind those 
components. The outside professionals you hire to 
execute your IPO may be experienced business 
advisors, but they do not make the final decisions. You 
do. 
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Company personnel 

The level of a companyôs participation in preparing the 
registration statement frequently depends on the 
expertise of the companyôs personnel, although 
typically outside counsel will play a large part in the 
drafting process. In any case, company personnel will 
have to provide the necessary information to prepare 
the document and be actively involved in all aspects 
of the registration process. 

You should not underestimate the commitment a 
public offering will require of you and your staff. The 
process demands a great deal of your attention and 
will likely distract you from the day-to-day operations 
of your business. This is common in an IPO and, in 
some instances, might necessitate hiring additional 
staff. As mentioned earlier, your teamôs commitment 
to the offering could make the difference between a 
successful IPO and a failed attempt. 

Your companyôs securities counsel 

As with any selection of individuals to provide 
professional services, you must have the right 
chemistry between the management team and 
securities counsel. Your attorney often becomes the 
quarterback of your registration process. Your 
counsel must be professionally competent and able to 
put into plain English (see ñCurrent regulatory and 
disclosure issuesò for more information) technically 
challenging concepts and descriptions of complicated 
transactions. The attorney must have the ability to 
evaluate large amounts of information and turn 
around documents quickly. It is imperative that you 
find an attorney with experience in the REIT IPO 
process and your property sector. Moreover, you 
should choose someone who will protect your 
interests when dealing with underwriters and SEC 
staff. 

The investment banker 

A critical part of planning your public offering is the 
selection of an investment banker or underwriter. This 
courting process should start early and will allow each 
side to develop a level of comfort and knowledge to 
create a positive team environment. See the 
ñChoosing your investment bankerò section for a 
detailed discussion of what an underwriter does and 
how to choose and work with one. 

 

 
Tip 

The underwriter is a key player on your IPO team, 
so selecting the right underwriter is one of the most 
important decisions you will make. Take the time to 
develop a strong and comfortable relationship, and 
agree on roles and responsibilities. Your underwriter 
will represent your company in front of analysts, 
regulators, and potential investors. The underwriter 
should be as comfortable with and positive about 
your company as you are. 

The underwriterôs counsel 

The underwriterôs counsel also will be involved in your 
IPO. The underwriterôs legal team generally drafts the 
underwriting agreement and reviews the registration 
statement and any related agreements and contracts 
filed as exhibits. The principal objective for review of the 
registration statement and other due diligence 
procedures is to ascertain on behalf of the underwriter 
that the registration statement is complete and not 
misleading. Another due diligence task performed by 
the underwriterôs counsel is negotiation of the content of 
the comfort letters (see ñThe IPO processò for more 
detail). In addition, the underwriterôs counsel usually 
prepares the Blue Sky filings, as applicable, which are 
necessary to have the registration approved by each 
stateôs regulators if shares are being offered to those 
who do not qualify as accredited investors, as defined in 
the SECôs Regulation D. 

Independent auditor 
As strategic and technical advisors, independent 
auditors will play a key role throughout the registration 
process. Therefore, at the start of the IPO process, your 
company will need to ensure that it has selected an 
audit firm that is registered with the Public Company 
Accounting Oversight Board (PCAOB). The selection of 
an auditing firm should also be based on its: 

Å Experience with public company financial reporting. 

Å Expertise in generally accepted accounting 
principles (GAAP) and the auditing standards of the 
PCAOB. 

Å Reputation and experience with IPOs and other 
capital markets transactions. 

Å Ability to continue to service the company 
appropriately through its growth and expansion. 

The importance of engaging qualified independent 
auditors long before the IPO cannot be overstated, 
particularly if a company has never had its financial 
statements audited before. The first audit of many 
young and expanding companies often discloses 
accounting and financial reporting problems that must 
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be resolved before the registration statement can be 
filed. 

Advisory accountant 

Companies often seek transaction support and 
advisory services from a second accounting firm that 
is not restricted by independence standards. 

An advisory accountant can offer advice and 
assistance to organizations with limited experience in 
IPOs and executing capital markets transactions by 
providing an objective view of the critical issues 
involved in accessing a particular capital market. 
Some of the principal ways in which an advisory 
accountant can assist a company going through a 
capital-raising transaction include: 

Å Advice on project management ï Companies 
must define the transaction requirements and the 
roles and responsibilities of management and 
their advisors at the outset. Failure to do so early 
can jeopardize control and the effective 
management of the transaction. 

Å Strategic advice ï Companies must evaluate 
alternative approaches and establish a realistic 
plan to enter the capital markets. 

Å Section 404 ï Companies should obtain 
assistance from their advisory accountants 
regarding the design, documentation, and testing 
of internal control over financial reporting as 
management evaluates its compliance with the 
requirements of Section 404 of Sarbanes-Oxley. 

Å Issue resolution ï The advisory accountant can 
advise and assist with complex financial reporting 
and deal execution matters, including SEC pre-
clearance matters. 

Å Registration statement requirements ï The 
advisory accountant can advise and assist with 
financial statement requirements, including the 
navigation of annual audited financial statements 
and interim financial information requirements 
given accommodations now afforded to all 
issuers. 

Å Technical advisory ï The advisory accountant 
can and should have extensive experience with 
complex capital markets transactions. 

Å Post-transaction services ï A knowledgeable 
advisory accountant can provide advisory 
assistance with:  

ï Implementing the new financial reporting 
protocols necessary to meet public company 
reporting requirements, along with ongoing 
technical advice on these requirements. 

ï Corporate governance. 

ï The adoption of new accounting, reporting, 
and disclosure standards. 

ï Training accounting and finance staff. 

ï Ongoing compliance with Section 404 of 
Sarbanes-Oxley. 

The financial printer 

Another important, but sometimes overlooked, factor 
contributing to a successful IPO is the role played by 
the financial printer. The printer is responsible for 
printing the registration statement and prospectuses 
according to the format and presentation guidelines 
specified by the SEC. A major financial printer can also 
ñEDGARizeò your document and make the required 
filing with the SEC via EDGAR. (EDGAR stands for the 
SECôs Electronic Data Gathering, Analysis, and 
Retrieval system. It performs automated collection, 
validation, indexing, acceptance, and forwarding of 
submissions by companies and others that are required 
by law to file forms with the SEC.) 

With respect to EDGAR, it is important that you file 
Form ID with the SEC well in advance of the offering to 
receive your access and identification codes. Because 
this is specialized printing involving rapid turnaround, 
only a few printers can adequately handle it. Your 
underwriters, attorneys, and accountants will be able to 
recommend qualified financial printers. 

The initial drafts of the document are usually maintained 
by the companyôs counsel on basic word-processing 
systems for ease of turnaround during the general 
drafting process. This is usually the most cost-effective 
approach because it is easier and cheaper to work on 
changes in this fashion rather than having them done 
by the financial printers (they generally charge on a per-
change basis). In most cases, it is only when the 
document is nearing the ñfinalò stages and being 
prepared for large print runs that it is turned over to the 
printer to be ñEDGARized.ò 

Other professional advisors 

A public relations firm experienced in SEC registrations 
can help guide you through the restrictions of the quiet 
period and make the most of the opportunities that 
exist, help prepare materials for analyst presentations, 
and coach management with presentation skills. The 
quiet period begins on the date an offering commences 
(usually once the company and its underwriter reach a 
preliminary understanding) and generally ends 90 days 
following the effective date of the registration statement. 
During this period the company is limited on what 
information it can release to the public. 

In addition, management teams may want to hire 
speech consultants to help them prepare for the road 
show. 

A stock transfer agent will need to be appointed to 
provide those administrative and operational services 
associated with trading stock. The transfer agent 
issues, cancels, and transfers stock certificates, pays 
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dividends, and handles other corporate actions, as 
well as distributes shareholder reports. 

 

 

Choosing your 
investment 
banker 
Selecting the right underwriter 
Publicly traded REITs utilize investment bankers 
to sell their shares to investors. Your initial 
contacts with the investment banking firm will 
likely be with representatives who are responsible 
for bringing in new clients and new transactions. 
You have assembled a team of experts with the 
skills and talents to advise you on your IPO, but 
the underwriter is the one who actually puts it all 
together. A companyôs dependence on an 
underwriter for a successful IPO is, therefore, 
very significant. That is why it is of unique and 
critical importance that you are familiar with the 
IPO process before you begin and that you know 
how to select the right underwriter for your 
company. You should also understand the basics 
of your underwriting agreement, valuation and 
pricing matters, and the after-market support you 
can expect from the underwriter you choose. 

In April 2003, the SEC announced a global 
settlement of enforcement actions against several 
Wall Street firms relating to an investigation of 
research analyst conflicts of interest. The terms of 
the settlement included several structural reforms 
intended to separate the firmsô research and 
investment banking activities. Among the reforms 
were an agreement that research analysts be 
prohibited from participating in efforts to solicit 
investment banking business and the creation 
and enforcement of firewalls between research 
and investment banking to prohibit improper 
communications between the two. Given the 
limits on interaction between research analysts 
and investment bankers, the terms of the global 
settlement will likely impact your approach to 
evaluating and eventually cultivating a 
relationship with your investment banker, and it 
will result in less involvement from the research 
analyst in the IPO process. 

NTRôs utilize other distribution channels for their 
shares including broker dealer networks and wire 
houses. Cultivating these channels can also be 
time consuming and labour intensive, 

The underwriter in brief 
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Technically, you can go to market without an 
underwriter, but the process is so complex and the 
know-how so specialized that it is rarely done. The 
complicated market issues that are arcane to most 
people are the stock in trade of underwriters, and it is 
in the best interest of your companyôs offering to take 
advantage of their expertise. The ñvalue addedò by 
your underwriter should be the assurance that your 
IPO will be properly managed and successfully 
marketed and supported, both before and after going 
public. 
 

Your principal or ñmanagingò underwriter will work 
with you to develop the registration statement, 
coordinate the road show, underwrite certain risks, 
and form a syndicate. This syndicate is composed of 
an underwriting groupðwhich bears the risk of the 
underwritingðand the selling group. The selling group 
solicits interest from its retail and institutional clients, 
sells your stock once your IPO goes effective, and 
provides after-market support. The typical allocation 
of the underwriterôs discount is 20% for the managing 
underwriter, 20% for the underwriting group, and 60% 
for the selling group. Each underwriterôs share 
allotment commitment will be stipulated in the 
prospectus. 

Good underwriters and investment bankers have a 
highly developed sense of what sells (or does not sell) 
and for how much. They also have an instinct for 
timing, and they are able to anticipate pitfalls and 
calculate risks. Underwriters and investment bankers 
contribute other skills and support, including: 

Å Experience in marketing, structuring the deal, and 
facilitating syndications with co-underwriters and 
brokers to create support for the stock after it is 
issued. 

Å Knowledge of market conditions and various 
types of investors. 

Å Experience in pricing stock so that it will be 
attractive to the market. 

Å The ability to help companies with future offerings. 

Å A research department with the capability to 
analyze the company and its competitors, the 
market and the economy as a whole. 

Generally speaking, underwriters come in three sizes: 
major bracket or wire-house firms with well-known 
names, a middle tier of mostly regional firms, and 
local firms. Not surprisingly, the size and scope of 
your company and of your offering will, in part, 
determine the size of the underwriter you enlist for 
your IPO. 

Companies anticipating an IPO of $200 million to 
$300 million or more and possessing the 
characteristics outlined in ñIs going public right for 
your company?ò can readily enlist major bracket 
underwriters. Regional firms often look for the same 

types of offerings, only they are in excess of $100 
million. Local firms are often associated with smaller, 
higher-risk, or specialty companies. 

A good working relationship with your underwriter is 
key, regardless of the size of the firm you select. You 
must have the trust and confidence in your underwriter 
to provide all the necessary information to execute your 
IPO successfully. Of course, the professional 
relationship between you and your underwriter is 
mutually beneficial. Your underwriter earns money from 
your offering in a variety of ways. These include: 

Å The discount or commission. This averages 
around 7% but could be up to 10% for more difficult 
or smaller offerings and down to 5% for larger or 
simpler offerings in a competitive market. 

Å The right to underwrite future offerings of the 
companyôs securities. 

Å Nonaccountable expense allowance. This 
standard practice allows underwriters to bill you an 
amount that may not exceed 3% of gross proceeds 
without itemizing or otherwise detailing 
reimbursable expenses. 

Å Other compensation, such as warrants to 
purchase stock. 

Å Overallotments (see ñAfter-market supportò). 

Although these items might seem to allow quite a few 
charges by your underwriter, maximum underwritersô 
compensationðboth direct and indirectðis regulated 
and reviewed for fairness by the Financial Industry 
Regulatory Authority (FINRA) before the offering may 
proceed. Blue Sky laws also require a review of 
underwritersô compensation by state examiners. 

Closely associated with the underwriter are the 
underwriterôs attorneys, who advise the underwriter on 
its extensive due diligence in the issuance. These 
attorneys will also be thoroughly involved with the 
drafting sessions and will review the prospectus for 
compliance with SEC regulations. They normally handle 
the individual state Blue Sky qualifications and work 
closely with the underwriter in drafting the underwriting 
agreement and the various underwriter-syndicate 
selling agreements. These attorneys also review all 
important agreements into which the company has 
entered. Last but not least, the underwriterôs attorneys 
review all the corporate documentsðsuch as minutes, 
bylaws, and articles of incorporationðto evaluate the 
adequacy of the registration statement disclosures. 

The selection process 

Selecting the right underwriter for your company is not 
simple. You could, in fact, be determining the success 
of your offering then and there, so take your time and 
be objective. In general, the size of the underwriting firm 
will correlate to the size of a companyôs potential 
offering. Typically, a company will speak to several 
underwriters first, and this process is a two-way street. 
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Exercise care in these early interviews to assure the 
relationship remains balanced. This will prove 
beneficial, both before and after going public. Ideally, 
begin building relationships one or two years in 
advance of your IPO. This might also allow the firm to 
help raise capital as a ñbridgeò to an IPO, should the 
need arise. 

Courtship 

An investment banking or underwriting relationship is 
a lot like a romance. It is often built on well-intended 
words, can get very intense and, for various reasons, 
can also fall apart. When it comes to your IPO, 
though, you must be in it for the long haul, so keep 
your eyes wide open. 

 Before you become ñengagedò with a letter of intent, 
make sure you have done your homework. Although a 
letter of intent does not necessarily bind either party, it 
can prevent you from dealing with other underwriters 
for a stipulated period. Thus, do not enter into such a 
letter until you are confident of your choice. After you 
have identified two or three underwriters who are 
interested in your company, you must then evaluate 
each, in part, by answering some important questions: 

Å What is the firmôs experience and track record 
with REITs? Financial printers (for example, 
Bowne, R.R. Donnelley, and Merrill Corporation) 
and independent research firms (Thomson 
Financial, IPO Monitor, and others) provide terrific 
data on underwriters, including number of deals 
overall and by sector, percentage increase in 
value, compensation, etc. 

Å Will the underwriter still provide quality after-
market support in an active market? 

Å Who will lead the underwriting team? Can he or 
she command the full resources of the firm? 

Å Can the firm provide complete syndication, after-
market support, and other services? Who will 
price the IPO, and is the personal chemistry good 
between you? 

Å Is the size of the planned offering or long-term 
financing attractive or just within the underwriterôs 
threshold? 

Å Is the underwriter primarily a retail or institutional 
firm? 

Å What is the firmôs backlog of other equity business 
over the time frame of your offering? 

Å What are the firmôs national or regional 
distribution capabilities, and how do they compare 
to your companyôs needs? 

Å How strong and responsive is the research 
department and what is its reputation for your 
industry? What happens if the market heats up 
and the underwriter becomes uninterested in your 
offering or wishes to increase the offering size? 

Å What kind of special terms, if any, will the 
underwriter require? 

You can answer some of these questions by talking to 
the underwriting team, both the leader and team 
members with whom you will work closely as your 
offering progresses. You will find other answers by 
talking to companies with which the underwriter has 
worked in the past. You should make a few calls 
because, before you say, ñI do,ò it is important to know 
whom your company is about to ñmarry.ò Ultimately, you 
must take the time to form your own opinion and trust 
your instincts. If the relationship does not work on a 
personal level, the hard work that must be done will be 
all the more difficult. 

Also be aware that certain indicators that might be 
offered as ñfactsò are not necessarily so. The proposed 
per-share offering price is one such area, and you 
should exercise caution when evaluating underwriters 
on this basis. As attractive as the most favorable price 
may be, the reality is that the final offering price 
frequently changesðmost often downward. In fact, it 
could be even more important to understand the 
underwriterôs track record and distribution channel and 
their implications to the ultimate competition of the 
transaction. 

The impact of retail versus 
institutional investors 

An underwriter with a balanced mix of retail and 
institutional clients can provide shareholder diversity to 
your company. Institutional investors are usually viewed 
as longer-term investors, but if they decide to sell, they 
can cause a considerable swing in the price of your 
stock. As a result, institutions often wish to have 
sufficient public float (that is, more than a million shares 
held by nonaffiliated shareholders) to avoid excessive 
volatility. Thus, larger offerings tend to attract a greater 
mix of institutional investors. 

On the other hand, even though retail investors can be 
a little more emotional in their trading, their individual 
decisions do not usually affect your companyôs stock 
unless a significant number act within the same time 
frame. 

The ñletter of intentò 

This is the first of several written agreements into which 
you will enter with your underwriter. As noted, though it 
is a signed document, it is not binding beyond the 
narrow expense provisions it delineates. The second 
document, which is binding, is the underwriting 
agreement. Under normal circumstances, it is usually 
signed within 24 hours of the expected effective date of 
the registration statement. By then, the underwriter has 
received commitments or indications that are commonly 
well in excess of the offering size. 

Between the time you sign the letter of intent and the 
underwriting agreement, your company will incur 
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substantial expenses with no assurance that the 
offering will take place. This is not an idle observation. 
Stories do exist about IPOs reaching the eleventh 
hour, only to be withdrawn or delayed because 
market conditions have changed or the underwriter 
has reconsidered. Since equity REIT IPOs are 
generally very labor- and cost-intensive, it is not a 
trivial consideration. 

The underwriting agreement 

Underwriting agreements take two basic forms: ñfirm 
commitmentò and ñbest efforts.ò  

Under a firm-commitment agreement, the 
underwriters pledge to buy all of the stock offered in 
the IPO and resell it to the public. This arrangement 
offers the company the most security because the 
owners know they will receive the full sales price of 
the issue. However, until the underwriter and the 
company establish the final pricing and execute the 
underwriting agreement, the only commitment on the 
line is the underwriterôs reputation. 

In contrast, under a best-efforts commitment, the 
underwriter, using its best efforts to sell the stock, is 
under no obligation to purchase the stock should part 
of the issue remain unsold. An underwriter that 
considers the issue to be risky may choose this type 
of agreement to shift the risk to the company. 

There are variations on these two basic agreements. 
An ñall-or-noneò commitment is a modification of the 
ñbest-effortsò agreement. All of the stock must be sold 
by the underwriter or the entire issue is cancelled (at 
considerable cost to the company). In a partial ñall-or-
noneò agreement, the underwriter requires sale of a 
specified quantity of the issue (typically two-thirds) for 
the ñbest effortsò to remain in effect on the remainder 
of the issue. 

 
Tip 

Most IPOs are firm-commitment underwritings. If the 
underwriter your company is evaluating is willing to 
proceed only with a ñbest-effortsò underwriting, you 
may wish to reevaluate alternatives because this 
could indicate your company is not ready to go 
public. As part of the underwriting agreement, it is 
common for an underwriter to request a ñlock-upò of 
the insidersô stock a period of time typically ranging 
from six months to two years after an IPO. Even 
though sales of such shares might be somewhat 
limited because of other restrictions (e.g., Rule 144), 
it is the underwriterôs goal to maintain a strong 
aftermarket by avoiding insider sales or ñbailouts.ò 

Valuation and pricing issues 

You might be most concerned with two underwriting 
functions in particular: valuing your company and 
setting a stock price. Valuation and pricing issues can 

require significant time for both the underwriter and 
management and can have multimillion-dollar 
implications. Although there is no standard formula, 
certain factors are always included in the valuation 
process. First, the underwriter must consider the 
condition of the market as a whole at the time the IPO is 
undertaken. Second, the final price will reflect the 
demand generated as a result of the ñroad show,ò the 
period when your company and underwriter will try to 
generate interest in the offering. 

 
Tip 

Companies often develop projections for strict use 
with the underwriter in valuation discussions. Avoid 
sharing such projections with other parties, as this 
can easily be contradictory evidence if results fall 
short of your projections. Consult with your attorney 
and accountant on the use of any projections during 
the IPO process. 

Prices of other successful and similar offerings will also 
come into play, as will your companyôs projected 
earnings and cash flow at the time of the offering. 
Price/earnings ratios and funds from operations (FFO) 
of other companies in your industry may be used to 
extrapolate a price for your stock. Finally, the 
underwriter will consider a host of other, more 
subjective factors, including expected growth, recent 
prices paid by sophisticated buyers in private 
transactions, inherent risks of the business, the 
companyôs stability, and the after-market trading 
objectives. 

 
Tip 

Stock splits and reverse stock splits are commonly 
used to adjust the expected IPO price to be between 
$10 and $20 per share. Advance coordination with 
the underwriters is key in ensuring such splits are 
needed only once. This will avoid unnecessary 
expenses and confusion. 

Taking all this into account, the underwriter will most 
likely choose a slightly lower price than the estimate. 
This is to guard against a weak after-market and to give 
buyers an incentive to purchase the stock. Major-
bracket underwriters generally prefer a price range of 
$10 to $20 per share. 
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Under-pricing or overpricing occurs when the first 
trades of the newly issued stock trade above or below 
the offer price. Under-pricing tends to be more 
persistent than overpricing, according to certain 
studies. This under-pricing, if it is modest, has some 
arguable merits, which include after-market support, a 
reward to investors for taking a risk on the IPO, andð
provided the market price holds or continues to 
increaseðthe enhanced possibility of a successful 
secondary offering. 

A variety of theories for under-pricing exists. One 
theory suggests that under-pricing creates a high 
enough return so that even lower-quality issuances 
can be fully sold. Another considers the phenomenon 
a reflection of the underwriterôs incentive to avoid 
legal liability and reputational damage. Perception is 
part of what makes pricing tricky. Selling 20 million 
shares of stock at $10 a share or 10 million shares at 
$20 a share will raise the same amountð$200 
millionðbut a lower per-share price can negatively 
influence an investorôs sense of the offeringôs quality 
and an underwriterôs desire to participate. 

You must realize and keep in mind throughout the 
pricing process that your underwriters are faced with 
a tricky job. They must balance the pricing in such a 
way that neither the company nor the investor comes 
away totally thrilled, since one partyôs pleasure comes 
at the expense of the other party. Underwriters like to 
say they will attempt to maximize the offering price to 

the company and provide a reasonable return to 
investors. 

In any case, it is likely that you will not know the pricing 
of your offering until the day before it becomes effective 
and the underwriterôs agreement is signed. Until that 
point, the underwriter is not obligated to conduct the 
offering at any previously mentioned price or price 
range. Even though underwriters set the price at which 
the stock is finally offered, they do not control the price. 
Your underwriter cannot make a $10 stock sell and 
continue to sell in the after-market at $15; the market is 
too sophisticated to allow that kind of overvaluation. 

The final question involves just how much of your 
company you will sell. This depends largely on your 
companyôs needs for the proceeds, market conditions, 
and market valuation. A general practice for non-REIT 
IPOs is to sell 15% to 40% of the post-IPO outstanding 
shares. However, REIT IPOs tend to be much more 
capital intensive, and it is not uncommon for REIT IPOs 
engaging in substantial deleveraging or acquisitions to 
sell more than 80%. A variety of factors tend to 
influence the amount, including selling enough shares 
to justify the expenses and to interest the underwriter, 
while not selling too many shares because this could 
cause excessive dilution, be perceived as a bailout, or 
create problems with state Blue Sky laws. 

Timing is of the essence in your IPO. Good underwriters 
are masters of timing. They are experienced in avoiding 
seasonally slow periods and, more importantly, finding a 
window in the market, the most advantageous time to 
make a successful offering at the best price. When this 
window opens, it generally places enormous time 
pressure on everybody. At this point, the primary 
concern of your entire team should be to exercise 
extreme care and due diligence such that pressure 
does not result in failure to make proper disclosure. 
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After-market support 

After all that work has been done and your IPO has 
succeeded, your underwriter still has more work to do. 
Competent after-market support entails providing 
research data on your company and its competitors to 
the financial community as well as financial and 
business advice to you. A quality road show should 
leave an unsatisfied demand that will further help the 
after-market support and performance of your 
companyôs stock. 

The quality of the firm you select and its ability to take 
large positions in your stock are important to 
supporting the after-market value of your shares. The 
underwriterôs after-market support may come into play 
shortly after the IPO, should speculators jump on the 
issue hoping to ñflipò it or turn it around and sell their 
stock quickly at a profit. If too many people sell their 
shares and flood the market, the stockôs price could 
fall below the offering price. If this happens, the 
underwriter must have the financial resources to buy 
the stock and, if necessary, hold it until the stockôs 
price rises. 

SEC rules permit underwriters to offer and sell to the 
public more shares than they are contractually obliged 

to buy (an ñoverallotmentò). The underwriter may take 
advantage of this provision to stimulate demand in the 
after-market or to help maintain an orderly market for a 
ñhotò stock. To stimulate demand, the underwriter sells 
shares directly to investors. To cover this short position, 
the underwriter will enter a bid to buy the stock in the 
after-market, which helps support the price.  

To help maintain an orderly market, the underwriter 
buys from the issuer a set number of additional shares 
(typically up to 15% of the offering) at the offering price, 
solely for covering overallotments. The ñGreen Shoe 
Optionòðso-called because the first instance involved 
the Green Shoe Companyðmust be exercised within 
30 days of the effective date. Thus, this additional 
supply of stock can help unsatisfied demand from 
causing a ñrun-upò of the stock. 
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The IPO process 
The following is an overview of key steps in the IPO process and items to consider about the establishment and filing 
of Form S-11: 

Going public and being public: 

An organizationôs execution blueprint 

 

Ideally, you should do your best to operate as though you are already a public company two years in advance of going 
public. You will learn invaluable lessons in managing expectations. 

Pre IPO Post IPO 

Accounting, Reporting 
& Financial 
Effectiveness 

Evaluate and resolve complex accounting issues, SEC reporting and other issues; consult on 
financial statements and other Registration Statement information with auditor and service 
providers 

Review SEC comments 
and Revised 
Registration Statement 

Accelerate financial close and reporting timeliness; enhance policies and procedures to support accelerated timeline and 
certifications; enhance management reporting, including budgeting and forecasting 

Assess accounting and finance 
gaps 

Recruit additional finance talent and improve departments 

Prepare 10-Q in 45/40 days 10-
K in 90/75/60 days. Continue to 
enhance and management 
reporting 

Governance & 
Leadership 

Assess corporate governance 
gaps 

Provide solutions for Board/Audit committee (independent) gaps prefiling 
Performing incremental 
compliance and transparency 
enhancements 

Assess internal controls gaps Internal Controls 

Create SOX 404/302 compliance plan 

Recruit SOX talent 

Execute SOX pre-filing steps (Sec 301) 

Perform Road Show 

Execute SOX 404 readiness 

Assess media and investor 
relations gaps 

Media & Investor 
Relations 

Provide solutions for personal and process gaps earning calls 

Provide solutions for personnel and process gaps pre-filing (in conjunction with reporting 
needs) 

Perform increment 
enhancements 

Assess treasury needs 
Treasury & Risk 
Management 

Provide solutions for personnel and process gaps prefiling 
Perform incremental 
enhancements 

Assess legal needs Legal 
Operate under new legal 
guidelines 

Create appropriate legal entity structure; obtain required regulatory approvals 

Retain securities counsel, retain underwriters 

Assess tax needs Tax 
Ensure tax strategic plan and 
enhancements and monitor 
REIT compliance 

Create appropriate tax structure and strategy for public company 

Provide solutions for personnel and process gaps prefiling 

Assess HR and benefits needs Human Resources Ensure adequate resources 
and administrator new plans 

Create appropriate compensation, benefit plans and agreements for public company 

Support recruiting and reorganization efforts of work streams throughout the organization 

Assess IT needs Technology 
Perform incremental 
enhancements 

Modify or enhance technology capabilities to support financial reporting recruitments, and 
to support effort to work streams throughout the organization 

Establish project Project Management Manage the post filing activities Manage the prefiling activities 

S-11 Effective 
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Typical two-year timeline  
Before-effective date 

 2 years 4-8 months 1-3 months 20 days 1-10 days Offering day 

Company Act like a 
public 
company 

Select the 
team; hold an 
organizational 
ñall handsò 
meeting; 
prepare 
financial 
statements in 
accordance 
with 
GAAP/SEC 
requirements 
and engage a 
firm to audit 
these financial 
statements 

Quiet period 
begins; hold ñall 
handsò meeting; 
execute letter of 
intent; select 
printer and 
transfer agent; 
ñclean upò 
financial 
statements and 
review their 
compliance with 
Regulation S-X 

ñCooling offò 
period begins; 
executives 
perform road 
show 

 Execute 
underwriting 
agreement; 
issue press 
release 

Companyôs 
counsel 

 Perform 
ñhousekeepingò 
of company 
records; draft 
Registration 
Statement 

File w/the SEC; 
file 
NYSE/Nasdaq 
listing 
application 

Clear SEC 
comments 

Pricing 
amendment filed; 
acceleration 
requested; file 
final registration 
statement 

 

Independent 
accountant 

  Complete 
audit/review of 
annual and 
interim financial 
statements; 
review 
registration 
statement 

Audit/review 
updated 
financial 
statements as 
necessary; 
review the 
responses to 
SEC comment 
letter 

Deliver draft 
ñcomfort letterò 

Deliver final 
ñcomfort 
letterò 

Investment 
banker 

  Assess market; 
make 
presentation to 
board; continue 
due diligence 

Distribute ñred 
herringò; 
orchestrate road 
show; solicit 
expressions of 
interest 

Form syndicate; 
place 
ñtombstoneò 

Execute 
underwriting 
agreement 

Investment 
bankerôs 
counsel 

  Begin due 
diligence; 
undertake Blue 
Sky filings, if 
applicable  

 Continue due 
diligence 

 

Financial 
printer 

   Print preliminary 
registration 
statement/prosp
ectus (red 
herring); 
produce SEC 
regulation ñfiling 

 Print final 
registration 
statement/pro
spectus 
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 2 years 4-8 months 1-3 months 20 days 1-10 days Offering day 

packages.ò 
Communicate 
that all 
comments have 
been resolved 
and that there 
are no further 
comments 

SEC  Conference 
regarding 
issues, if 
necessary 
 

Review 
preliminary 
registration 
statement; issue 
comment letters 
and review 
responses 

  Declare 
offering 
effective 
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After -effective date 
 5-7 days  0-30 days (optional)  

Company  Provide certificates; collect proceeds  Provide additional certificates; collect 
additional proceeds  

Companyôs counsel  Deliver documents/opinions  Update closing documents  

Independent accountant  Deliver ñbring down comfort letterò  Second ñbring down comfort letterò  

Investment banker  Provide net proceeds  Exercise overallotment option; make 
determination about issuing research 
report  

Investment bankerôs counsel  Assist in closing  Assist in second closing  

Once a preliminary understanding with your 
underwriter has been reached, the IPO process begins 
in full force. A quiet period also begins during which 
your company is subject to SEC guidelines regarding 
publication of information outside the prospectus. The 
opportunity to enhance awareness of your company 
and its name, products, and geographic markets will 
be limited, since any publicity that creates a favorable 
attitude toward your companyôs securities could be 
considered illegal. However, the continuation of 
established, normal advertising and publicizing of 
information is acceptable. 

This phase of the offering should start with a sense of 
urgency because the clock is ticking. You will need to 
juggle four tasks in parallel timelines while keeping 
your business running as usual. These four tasks are: 

Å The preparation of the preliminary prospectus. 

Å The investigation of your affairs for underwriter due 
diligence. 

Å The monitoring of market conditions for pricing 
purposes. 

Å The preparation of marketing materials for the road 
show. 

Typically, REIT IPOs take somewhat longer than other 
types of IPOs. You can generally expect the process to 
take anywhere from three to eight months from the 
time your company decides to go public until it 
receives the proceeds from an offering. This is 
frequently longer in the case of more complex REIT 

roll-up IPOs or those with significant historical 
acquisitions. The duration depends on, among other 
things, the readiness of your company to go public, 
market conditions, the complexity and terms of current 
financial arrangements with counterparties, the time 
necessary to complete required audits of the 
predecessor or separate financial statements for 
property acquisitions, and the availability of the 
information that must be disclosed in the registration 
statement. The principal steps in an IPO process are 
listed below. 

 
Tip 

As excited as you might be about your IPO, do not 
promote it during the quiet period. Allow the quiet 
period to be just that: quiet. Keep confidential 
company information confidential. Spreading news 
about the company to friends and familyðand even 
in casual conversation to the person next to you on 
an airplaneðcan be a real temptation, and it can 
mean real trouble. 

Of course, you are not the only source of information. 
Keep in mind as well that the press, which is by 
definition independent, will time its articles according 
to its interests, which might not be in the best 
interests of your offering. Excessive attention during 
the quiet period might not be helpful, and managing 
press interest should not be left to chance. Work with 
your experienced public relations firm and SEC 
counsel to properly maintain the quiet period. 

  

Return to TOC 



 

42 PwC | Roadmap for a REIT IPO or conversion 

Conducting the ñall handsò meeting 
The first step in the IPO process is arranging an ñall 
handsò meeting. This meeting should be attended by 
all members of the registration team ï company 
management, independent accountants, underwriter, 
and both your companyôs attorneys as well as the 
underwriterôs. The purpose of this initial organizational 
meeting is to discuss the nature of the offering and an 
appropriate SEC registration form, coordinate 
responsibilities for sections of the registration 
statement, establish a timetable for the anticipated 
filing date, and share information regarding the 
working groupôs availability. Throughout the IPO 
process, additional meetings (either in person or via 
teleconference) will take place to discuss progress and 
any problems, review drafts of the registration 
statement, and determine whether the registration 
process is on schedule. 

Registration statement form 

The determination of the SEC form to be used for 
registration purposes is a legal determination that 
your company makes in consultation with counsel 
and the underwriter. The two most common SEC 
forms used for the registration process for a REIT 
IPO are SEC Form S-11 and SEC Form 10. 

SEC Form S-11: Form S-11 is used for registration 
under the Securities Act of 1933 of (i) securities issued 
by real estate investment trust, as defined in Section 
856 of the Internal Revenue Code, or (ii) securities 
issued by other issuers whose business is primarily 
that of acquiring and holding for investment real estate 
or interests in real estate or interests in other issuers 
whose business is primarily that of acquiring and 
holding real estate or interest in real estate for 
investment. 

Form S-11 is the basic registration statement for real 
estate company IPOs, including REITs. In general, it is 
more extensive and voluminous than other registration 
statements. It does not incorporate guidance for 
smaller reporting companies, as defined, which differs 
from other reporting companies. 

SEC Form 10: Form 10 is used for registration 
pursuant to Section 12(b) or 12(g) of the Securities 
Exchange Act of 1934 of classes of securities of 
issuers for which no other form is prescribed. 

A company may determine the appropriate form type 
based upon the facts and circumstances for registering 
the equity securities. The following tables summarizes 
some of the considerations for when each registration 
statement might be best suited: 

SEC Form S-11 SEC Form 10-12(g) 

Potential to offer 
shares to retail 
investors 

Limited to accredited investors 

Used for traded or 
non-traded 
vehicles 

Used for non-traded vehicles  

Subject to Blue Sky 
Rules to sell to 
retail investors 

Not subject to Blue Sky Rules 

Subject to SEC 
approval prior to 
effectiveness 

Subject to SEC approval prior 
to effectiveness but can go 
automatically effective in 60 
days when registration is under 
Exchange Act Section 12(g)* 

Can be filed 
confidentially 

Cannot be filed confidentially 

 

*A filing on Form 10-12(g) goes effective 
automatically by lapse of time 60 days after the 
original filing date, pursuant to Section 12(g)(1) of 
the Exchange Act. If the SECôs comments are not 
satisfactorily addressed within this 60-day time 
period, you should consider withdrawing the 
Companyôs Form 10 prior to its effectiveness, and 
re-filing a revised Form 10 that includes changes 
responsive to the comments. If the Company 
chooses not to withdraw its Form 10 registration 
statement, it will be subject to the reporting 
requirements of Section 13(a) of the Exchange 
Act. Additionally, the SEC will continue to review 
the filing until all of the comments have been 
satisfactorily addressed. 

You should consult with your legal counsel and 
external accountants to determine the appropriate 
requirements for your company. In addition, a number 
of special disclosure rules and filing requirements are 
unique to real estate. The following guidance is meant 
to be a general summary of financial reporting 
requirements; however, depending on the facts and 
circumstances of your IPO, there may be different 
requirements. Your companyôs legal counsel and 
external accountants can help in determining what 
your specific financial reporting requirements might be. 
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Filer Status 

As part of the registration process, a companyôs filer 
status is important to determine certain SEC reporting 
requirements such as the number of periods of audited 
financial statements to be included in the registration 

statement. For a company that qualities as an 
Emerging Growth Company (EGC) or a Smaller 
Reporting Company (SRC), certain accommodations 
will apply. 

The required audited financial statements for a domestic registrant in a registration statement is outlined below 
based upon the companyôs filer status: 

 

Statement 

Smaller 
Reporting 
Companies  
(S-X 8-02) 

Other Reporting 
Companies  
(S-X 3-01, 3-02, 
3-04) Emerging Growth Companies (that is not an SRC) 

   IPO of Equity 
Securities 

IPO of Debt 
Securities 

Exchange Act 
Registration 
Statements 

Balance Sheet 2 fiscal year-
ends 

2 fiscal year-
ends 

2 fiscal year-
ends 

2 fiscal year-ends 2 fiscal year-ends 

Statement of 
Comprehensive 
Income 

2 years 3 years 2 years 3 years 3 years 

Changes in 
Stockholders' 
Equity 

2 years 3 years 2 years 3 years 3 years 

Cash Flow 2 years 3 years 2 years 3 years 3 years 

There are certain other reporting requirements which differ for EGCs as noted in the following table: 

 
Tip 

Companies that qualify as EGCs should carefully 
monitor revenue budgets and projections throughout 
the year as they will no longer qualify as an EGC on 
the last day of the fiscal year during which it has total 
annual revenue of over $1.235 billion. A company 
that unexpectedly surpasses $1.235 billion of 
revenue late in the fourth quarter will therefore no 
longer be considered an EGC during that year. 
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Overview of financial statements and 
other reporting requirements  
 Regular requirements  JOBS Act requirements 

Separate audited 
financial statements of 
an acquired significant 
business/property  

Required (see below)  Required (see below)  

Financial statement 
schedules  

Depending on the financial statements, you might be required to include a Schedule III, 
which includes a listing of the real estate properties held by the registrant and/or 
Schedule IV, which includes a listing of certain mortgage loans secured by real estate.  

Interim financial 
statements (with 
footnotes)  

Required if the registration statement is to be effective more than 134 days after the 
most recent audited balance sheet that is included in the registration statement (1). This 
includes a balance sheet as of the most recent interim period, year-to-date comparative 
statements of income and cash flows, and a year-to-date statement of stockholdersô 
equity.  

Pro forma financial 
information (4)  

Required  Required  

Effective date and 
transition of new 
accounting standards  

A company preparing an SEC 
filing must apply all accounting 
standards as if it had always been 
a public company.  

EGC may elect to apply new or revised financial 
accounting standards on the same date a company 
that is not an issuer is required to apply the new or 
revised accounting standard, if that standard 
applies to non-issuers.  

Selected financial 
information  

5 years  Securities Act Registration Statement (S-11): 
2 years  

Exchange Act Registration Statement (Form 
10): 
3 years 

Executive 
compensation 
disclosures  
 

Shareholder votes on say-on-pay' 
and golden parachute 
compensation disclosure are 
required. Provide full 
compensation disclosure (e.g., 
compensation tables for top five 
executives for three years and 
CD&A).  

EGCs are exempt from shareholder votes on say-
on-pay and -golden parachute compensation 
disclosure.  
EGC is allowed to follow reporting obligations of 
smaller reporting company (e.g., compensation 
tables for top three executives for two years, no 
CD&A).  

Registration Statement 
filing/submission  

All issuers are permitted to submit 
certain registration statements 
(including Form S-11) for non-
public review (aka confidential 
filings) by the SEC.  

All issuers are permitted to submit 
a Form 10 being prepared for the 
initial registration of a class of 
securities under Exchange Act 
Section 12(b) for non-public 
review by the SEC. Non-public 
review is not available for a Form 
10 to register securities under 
Exchange Act Section 12(g) 

Same as for all other issuers as described at the 
left.  
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 Regular requirements  JOBS Act requirements 

without preclearance with the SEC 
staff. 

All submissions will ultimately be 
made public, including the 
associated SEC comment letters 
when the registration statement is 
effective.  

1. Your independent registered public accountant 
will perform a review, as opposed to an audit on 
the interim financial statements.  

2. NTRs have no public float and, therefore, they will 
not be a large accelerated filer or an accelerated 
filer under Section 12b-2 of the Exchange Act. 
Accordingly, for so long as their shares of 
common stock are not traded on a securities 
exchange, they are not subject to auditor 
attestation requirements of Section 404(b) of the 
Sarbanes-Oxley Act. 

Matters unique to real estate 

A number of issues and transactions that are 
somewhat unique to real estate IPOs include: 

Å Roll-up transactions. 

Å Blind-pool REITs. 

Each of these areas will be discussed in more detail in 
the following sections. While the discussion covers the 
frequent reporting issues for the formation of a REIT 
IPO, many possible permutations of reporting 
requirements could arise under different formation fact 
patterns. The company should begin working with its 
external accountants and counsel as soon as practical 
when the general terms and direction of the planned 
offering are known to help identify and resolve these 
issues on a timely basis so that they do not adversely 
impact the timing of the offering. 

Roll-up transactions 

An evaluation of the financial statement needs for a 
REIT roll-up transaction is often quite complex. 
Generally, these transactions involve more than a 
single entity, including the issuer of the securities and 
the predecessor entity or group of entities. The level of 
complexity depends on the commonality of control and 
ownership of the existing property portfolio. Frequently, 
a REIT roll-up IPO registration statement requires that 
several sets of financial statements be included. 
Generally, these are included in the following order (if 
required): 

Å Pro forma financial statements (required). 

Å Financial statement(s) of the legal registrant which 
is the new REIT (required). 

Å Financial statements of the predecessors 
(common). 

Å Financial statement(s) of ñrelated 
businesses/propertiesò that are not under common 
control of the entity deemed to be the accounting 
acquirer (common). 

Å Financial statement(s) of third party-acquisitions 
(common). 

The discussion below relates to requirements for the 
initial registration statement process only and does not 
cover any separate requirements for existing 
registrants. Additionally, certain types of roll-up 
transactions require separate reporting to the 
participants under the Limited Partnership Roll-up 
Reform Act of 1993. In some cases, the company must 
fulfil additional reporting, including proxy-like 
documents and an opinion as to the fairness of the roll-
up transaction. Discussion of these matters should be 
with legal counsel. 
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Pro forma financial statements 
(required) 

Pro forma financial statements are prepared to show 
the effects of the transactions contemplated in the 
registration statement (such as the offering itself, the 
use of proceeds, the formation transactions assuming 
the combination of entities participating in the roll-up, 
etc.) and certain completed transactions that are 
significant. Generally, these financial statements are 
prepared assuming that the transactions occurred at 
the beginning of the earliest period presented for the 
pro forma income statements and as of the date of the 
latest historical balance sheet presented for purposes 
of the pro forma balance sheet. 

Pro forma financial information is ordinarily presented 
in columnar format with separate columns presenting 
condensed historical statements, pro forma 
adjustments (including Transaction Accounting 
Adjustments and Autonomous Entity Adjustments in 
separate columns), and pro forma results. 

The pro forma condensed balance sheet and 
statements of comprehensive income must include 
and be limited to Transaction Accounting Adjustments 
and Autonomous Entity Adjustments. 

Additionally, a registrant may, in its discretion, include 
Managementôs Adjustments in the explanatory notes to 
the pro forma financial information. Managementôs 
Adjustments may not be presented on the face of the 
pro forma condensed balance sheet or statements of 
comprehensive income. 

Transaction Accounting Adjustments in the pro 
forma condensed balance sheet depict the accounting 
for the transaction required by US GAAP or IFRS-
IASB, as applicable. Transaction Accounting 
Adjustments in the pro forma condensed statements of 
comprehensive income depict the effect of the pro 
forma balance sheet adjustments assuming those 
adjustments were made as of the beginning of the 
fiscal year presented. 

Autonomous Entity Adjustments are adjustments 
necessary to reflect the operations and financial 
position of the registrant as an autonomous entity 
when the registrant was previously part of another 
entity, such as a spin-off transaction in which the costs 
allocated to the entity do not reflect all of the expected 
costs of operating as a standalone public company. 
Autonomous Entity Adjustments should be supported 
by a contractual arrangement (e.g., a transition 
services agreement or a new lease agreement). If 
there are adjustments not supported by a contractual 
arrangement, consideration should be given as to 
whether they may be presented as Managementôs 
Adjustments. 

Managementôs Adjustments depict the synergies 
and dis-synergies of acquisitions and dispositions for 
which pro forma effect is being given.  

The explanatory notes to the pro forma financial 
information are required to disclose revenues, 
expenses, gains and losses (and related tax effects) 
which will not recur in the income of the registrant 
beyond 12 months after the transaction as well as the 
additional information relating to Transaction 
Accounting Adjustments and Autonomous Entity 
Adjustments. 

These pro forma financial statements are not audited. 
However, as they are often complex and expected to 
reflect the post-acquisition accounting, your external 
accountants will review these statements for 
consistency and appropriateness. 

Financial statement(s) of the new 
REIT (required) 

The financial statements of the new REIT are 
frequently referred to as the ñseed balance sheet.ò In 
most REIT roll- up transactions, a new REIT is created 
prior to the transaction. It is the issuing entity for the 
new securities being offered to the public and the legal 
registrant. This is usually the general partner and (post-
transaction) majority owner of the operating partnership 
in an UPREIT structure. All operations of the post-
transaction entity are conducted at the operating 
partnership level. 

The seed balance sheet must be audited as of a date 
that is within 134 days of the first filing or the latest 
year-end if it existed then. It generally consists only of 
small items and therefore the audit is not complex or 
very time consuming. In situations that predecessor 
financial statements are also presented, the seed 
balance sheet will no longer be presented after the IPO 
is consummated. During the process of the IPO, this 
seed balance sheet will be updated at every quarterly 
period end as required by the registration statement, 
but it is not required to be audited for each update 
unless a new year-end is being presented. 

Financial statements of the 
predecessor/acquirer (required) 

Generally, a blind-pool REIT IPO does not present 
predecessor financial statements in the registration 
statement and instead only presents the seed balance 
sheet as of a date within 134 days of the filing of the 
registration statement. In a roll up REIT IPO, however, 
existing entities that are controlled by the control group 
are being acquired legally by the new REIT. You will 
need to determine whether common control exists 
among all of the entities being contributed and, if not, 
which entity is the accounting acquirer and which entity 
or combination of entities represents the predecessor. 
All entities under common control of the accounting 
acquirer will be combined to form the predecessor 
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financial statements. An evaluation of the financial 
statement reporting requirements is done in the 
following steps: 

Step 1: Determine which entity is the 
accounting acquirer 

The SEC has generally taken the position that the 
accounting acquirer in any business combination must 
be one of the combining legal entities. Deciding which 
entity is the accounting acquirer requires significant 
judgment and is a key part of determining which 
financial statements will be required in the registration 
statement. The first step in this process is to decide 
which entities will be part of the IPO (i.e., will be a 
subsidiary of the OP/REIT after the transaction), which 
will generally be a decision driven by legal and tax 
implications. Once you know this, you will need to 
decide which one of those entities should be 
considered to be the accounting acquirer by carefully 
weighing the following criteria: 

Å Relative voting rights in the combined entity after 
the transaction. 

Å Composition of the governing body of the 
combined entity. 

Å Composition of senior management of the 
combined entity. 

Å Terms of exchange of the equity interests. 

Å Relative size of the entities measured in total 
assets, revenue and equity. 

Step 2: Define the control group 

The next step is to determine the control group of the 
accounting acquirer. To make this evaluation, one 
must first determine what constitutes the ñcontrol 
group.ò As part of the roll-up, there may be different 
groups that own the various properties that are being 
contributed into the IPO. When making the 
determination of the various groups which control 
those properties accounting rules and SEC guidance 
provide for a very narrow view of a control group that 
generally includes the following: 

Å An individual or enterprise holding more than 50% 
of the voting ownership of each entity. 

Å A group of shareholders holding more than 50% of 
the voting ownership of each entity, and an existing 
written agreement that requires them to vote a 
majority of the entitiesô shares in concert. 

Å Immediate family members (married couples and 
children, but not their grandchildren) holding more 
than 50% of the voting ownership. 

In many cases other than these, significant judgment is 
required to determine whether common control exists. 

The rules are generally written for corporate entities 
where control is evidenced by voting rights provided to 
equity instruments. The real estate industry, however, 
commonly uses partnerships or limited liability 
companies whereby control is often considered to be 
derived through a general partner or managing 
member interest. However, some of these control 
rights can be obviated by the ability of limited partners 
to terminate or ñkick outò the general partner or 
managing member. 

In many REIT roll-up transactions, the control group is 
defined as the management company and its owners. 
However, if these entities are jointly controlled by 
unrelated individuals, this evaluation becomes more 
difficult. 

Step 3: Define which of the contributed 
entities are deemed to be under 
common control 

The next step is to determine if any of the entities 
being contributed to the IPO are under common 
control. Similar to the concept of a control group, the 
concept of ñcommon controlò is narrowly defined. 
Several factors must be considered to determine 
whether common control exists. While majority voting 
ownership interests is the most common form of 
control, control can also be established through other 
means, including variable interests under the variable 
interest entities subsections of ASC 810, contractual or 
other legal arrangements, or the rights of a general 
partner in a partnership (see ASC 810-20-25). An 
assessment of whether common control exists is 
based on all of the facts and circumstances 
surrounding the relationship(s) between the parties 
(both direct and indirect). Generally, entities 
consolidated by the same parent, or that would be 
consolidated if consolidated financial statements were 
required to be prepared by the parent or controlling 
party, are considered to be under common control. 

Entities/properties that are part of a common control 
group are generally reflected in the pro forma financial 
statements and post-transaction accounting at their 
historical carrying values (frequently referred to as 
ñcarryover basisò). 

For the entities deemed to be part of the common 
control group, all of the entitiesô historical financial 
statements are presented on a combined basis for the 
periods required, which makes up the ñprimary 
financial statements.ò These financial statements must 
also be audited. Combination rules generally provide 
that elimination entries be recorded in combined 
financial statements similar to those required in 
consolidated financial statements. Most commonly, 
when the management company is included in the 
common control group, this includes elimination of 
management contracts and other related party 
transactions between the combined entities. In many 
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cases, if entities/properties are not considered to be 
under common control, they could be part of 
acquisitions of related businesses/properties and the 
registrant would need to determine whether S-X 3-05 
or 3-14 financial statement for the entities/properties 
are required, as discussed in the next section. REIT 
roll-up transactions frequently include entities and/or 
properties that are managed by the control group but 
are not part of the common control group. Sometimes 
the common control group has an existing investment 
in these entities and accounts for them under the 
equity or cost methods. 

In the pro forma financial statements, any cost/equity 
method investments owned by the predecessor group 
which will then be controlled by the REIT upon the IPO 
will be eliminated. In addition, the pro forma financial 
statements would reflect the acquisition of these 
entities/properties at 100% of fair value (including the 
portion previously held by the control group). The 
holding period gain on the portion previously held 
would be included in the pro forma balance sheet and 
disclosed. In addition, the effects of related party 
transactions such as property management contracts 
(where the management company is included in the 
roll-up) will be eliminated as a pro forma adjustment.  
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Financial statement(s) of acquired 
businesses/properties (common)  

As part of its initial registration statement, the company 
will need to file historical financial statements of the 
registrant and predecessor group, as described above. 
Additionally, if during the periods presented by the 
predecessor there have been significant acquisitions of 
either a business (as defined by SEC rules) or real 
estate operations (as defined by the SEC rules and 
interpretations), the company may need to include 
historical financial statements of the acquired 
entities/properties for periods prior to their acquisition. 

The SEC has different rules for ñreal estateò and 
ñbusinessò acquisitions. Further, it does not use the 
same definition of a business as is applied in GAAP. In 
general, the SEC considers properties that derive their 
operations largely through longer-term leasing to be 
real estate operations (such as apartments, office 
buildings, and retail and industrial buildings). Real 
estate with shorter-term revenue cycles that are more 
susceptible to market conditions and management 
factors (such as hotels, parking garages, assisted 
living facilities, and golf courses) are considered to be 
businesses. 

For financial statement requirements, Regulation S-X 
Rule 3-05 (ñRule 3-05") is the authoritative guidance 
on acquisitions of businesses, and S-X Rule 3-14 
(ñRule 3-14") is the authoritative guidance on acquired 
real estate operations. 

As noted, financial statements for significant 
acquisitions will be required. The first step, therefore, is 
to determine which, if any, of the acquired 
businesses/real estate operations are significant. Also, 
entities that are related must be evaluated together 
when measuring significance. Acquisitions or probable 
acquisitions are considered to be related if any of the 
following conditions apply: 

Å The acquisition of one is conditional on the 
acquisition of the others. 

Å Each acquisition is conditioned on a single 
common event (for instance, the IPO/formation 
transactions). 

Å They are under common control or common 
management. 

 
Tip 

If a required audit cannot be completed for any 
reason, significant delays in the IPO process can 
occur. For post-IPO transactions, the company could 
become a deficient filer. In certain limited 
circumstances (such as bankruptcy and dissolution 
of the seller), the SEC has granted some relief. 
Obviously, making such relief requests can cause 
delays in the IPO process. 

S-X Rule 3-05 

Rule 3-05 requires that historical financial statements 
for ñsignificantò business acquisitions and significant 
probable business acquisitions be included in the 
registration statement. The level of significance also 
drives the number of periods which will be presented. 
There are three tests in measuring significance: 
purchase price (investment test), income from 
continuing operations (income test), and total assets 
(asset test). If certain thresholds are met for any of the 
significance tests, Rule 3-05 requires full financial 
statements of the acquired business, which include 
balance sheets; statements of operations, changes in 
equity, and cash flow; and all related disclosures. The 
number of years of financial statements required for 
the acquired business depends on the level of 
significance of the acquisition as outlined in the table 
below: 

 
Tip 

For IPOs other than blind-pool offerings or newly 
formed REITs with no significant prior operations, S-
X Rule 3-14 audited financial statement requirements 
must be evaluated for acquisitions that have 
occurred during any of the years presented and the 
period subsequent to year-end. Post-IPO 
acquisitions also might require that additional 
financial statements be filed. 

The ability to obtain the data necessary to include 
these historical financial statements could cause 
significant delays in preparation or filing the initial 
registration statement or cause the company to be a 
deficient filer for post-IPO transactions. Accordingly, 
when negotiating acquisitions prior to or after an IPO, 
be sure to include in the ñPurchase and Sale 
Agreementò that the seller will provide and/or 
facilitate the issuance of audited financial information 
for the necessary preacquisition operating periods ï 
including signing appropriate representation letters. 
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Significance of acquisition Financial statements required 

Does not exceed 20% No financial statements required 

Exceeds 20% but not 40% Most recent fiscal year (audited) and most recent interim 
period (unaudited) 

Exceeds 40% Financial statements for the two most recent fiscal years 
(audited) and the latest required interim period 
(unaudited) that precedes the acquisition, and the 
comparative interim period of the preceding year 
(unaudited) 

Separate financial statements of an acquired business 
may be omitted from a registration statement or proxy 
statement depending on (i) the significance of the 
acquired business and (ii) how many months of the 
acquired businessôs operating results are included in 
the registrantôs audited financial statements as follows: 

Level of Significance 

Months for which 
operating results of the 
acquired business are 
included in the 
registrantôs audited 
financial statements 

Greater than 20% but not 
greater than 40% 

9 months 

Greater than 40% 12 months 
 

 
Tip 

In addition to considering the significance of acquired 
and to be acquired businesses on an individual 
basis, consideration of the aggregate significance for 
businesses acquired or to be acquired since the date 
of the most recent audited balance sheet filed for the 
registrant is also required. 

S-X Rule 3-14 

Rule 3-14 requires historical preacquisition financial 
statements for both property acquisitions and probable 
property acquisitions if an acquisition is significant at a 
20% or higher level. Significance is measured using 
the companyôs investment in the property (or a group 
of properties acquired from a single seller or otherwise 
related properties), and gross of debt assumed 
compared to the companyôs total assets included in the 
latest audited fiscal year of the company. If the 
investment test exceeds 20%, then financial 
statements of the acquired or to be acquired real 
estate operation for at least the most recent fiscal year 
(audited) and for the most recent interim period 
(unaudited) must be filed.

 

 
Tip 

A newly formed REIT without significant prior 
operations may compute significance by using a 
base that combines the properties acquired 
immediately before filing the initial registration 
statement, those that will be acquired upon closing 
the IPO, and the probable property acquisitions. With 
certain modifications to adjust for properties not 
acquired or that are no longer probable, this base 
can be used for future property acquisitions after the 
effective date of the IPO, until the company files its 
initial Form 10-K or 10-K. 

 

 
Tip 

In addition to considering the significance of acquired 
and to be acquired real estate operations on an 
individual basis, consideration of the aggregate 
significance for real estate operations acquired or to 
be acquired since the date of the most recent audited 
balance sheet filed for the registrant is also required. 

 

The financial statements may be only statements of 
revenues and expenses excluding expenses not 
comparable to the proposed future operations such as 
mortgage interest, leasehold rental, depreciation, 
amortization, corporate overhead and income taxes. 
The notes to the financial statements must include the 
following disclosures: 

 
Tip 

Å the type of omitted expenses and the reason(s) 
why they are excluded from the financial 
statements; 

Å a description of how the financial statements 
presented are not indicative of the results of 
operations of the acquired real estate operation 
going forward because of the omitted expenses; 
and 
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Å information about the real estate operation's 
operating, investing and financing cash flows, to 
the extent available. 

 

The pro forma financial statements will include all the 
relevant adjustments to reflect the impact of purchase 
accounting (including depreciation and amortization of 
lease intangibles), restarting existing straight-line rents, 
and interest on new financing put in place or assumed 
(at fair value). 

Registrants may omit separate financial statements of 
an acquired real estate operation from a registration 
statement or proxy statement once the results of 
operations of the acquired real estate operation have 
been reflected in the registrantôs audited consolidated 
financial statements for at least nine months. 

Applying these rules in various types of REIT IPO 
transactions can be complex. Other considerations 
may include: 

Å Properties leased to a single tenant. 

Å Properties leased to the former owner (for 
example, sale leaseback transactions). 

Å Recently developed properties. 

Å Properties to be demolished. 

Properties Subject to Triple Net 
Lease 

A triple net lease typically requires the lessee to pay 
costs normally associated with ownership of the 
property such as property taxes, insurance, utilities 
and maintenance costs. Based on these attributes, the 
leasing arrangement is similar to a financing 
arrangement for the lessee. When a registrant has 
triple net leased one or more real estate properties to a 
single lessee/tenant (including in the capacity as co-
lessee or guarantor), and such properties represent a 
"significant" portion of the registrant's assets, an 
investor may need to consider the lessee's financial 
statements or other financial information in order to 
evaluate the risk to the registrant from this asset 
concentration.  

For properties that will be triple net-leased to a single 
lessee on a long-term basis immediately after an 
acquisition that transfers substantially all of the 
propertyôs nonfinancial operating and holding costs to 
the tenant, separate audited financial statements of the 

lessee or guarantor of the lease (as opposed to the 
property operations) may be required if the purchase 
price of the property is significant. Significance here is 
calculated as a purchase price that exceeds 20% of 
the total assets at the latest audited year-end balance 
sheet required to be included in the filing. See ñBlind 
Poolò for specific application and considerations for 
blind pool offerings. 

Where the purchase price of the property is less than 
20% of total assets, the registrant should apply S-X 3-
14. If the lessee continues to be significant (>20% 
level) after the IPO, the registrant should provide full 
audited financial statements of the lessee or guarantor 
for the periods required by S-X 3-01 and 3-02. If the 
lessee is a public company that currently files reports 
with the SEC, reference can be made to those filings. 
The periods presented for net lease property 
acquisitions should comply with S-X Rules 3-01 and 3-
02, which generally means they are for the same 
periods as the registrantôs primary financial 
statements. 

Properties leased to the former 
owner and recently developed 
properties 

A registrant is not required to present financial 
statements for a property for which there is no 
previous rental history (e.g., when the property was 
owner-occupied or the property was newly 
constructed). However, if the property is to be triple 
net-leased to a single tenant, financial information of 
the lessee might be required (see section above). If a 
registrant acquires an operating property with a rental 
history of more than three months but less than nine 
months, the financial statements may be presented on 
an unaudited basis. Where the leasing history is less 
than three months, financial statements of the property 
are not required. 

Properties to be demolished 

The SEC has indicated it would not object to the 
omission of the S-X Rule 3-14 financial statements of 
the acquired or to be acquired property if the prior 
rental revenues and operating costs of the property are 
not representative of the new property to be built. The 
omission of the financial statements should be 
explained in the filing. 
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Properties securing loans 

If a registrant makes a loan that is secured by a real estate operating property (i.e. a mortgage loan receivable), 
financial statements of the property securing the loan may be required in connection with a registration statement or an 
annual report when 1) the loan represents an asset concentration or 2) the economic substance of the loan represents 
an investment in real estate.  
 
Properties Securing Loans that Represent an Asset Concentration 
 
The following table summarizes the instances when such financial statements may be required when the investment in 
loans represent an asset concentration: 

 
Requirements in 1933 Act 
filings* 

Requirements in 1934 Act 
filings* 

Greater than 20% of offering proceeds (or 
total assets if greater) - single loan 

Financial Statements of property Financial Statements of property 
 

Greater than 20% of offering proceeds (or 
total assets if greater) - related 
properties/borrowers 

Financial Statements of property Financial Statements of property 
 

* Refer to the SEC Financial Reporting Manual section 2350 
 
Properties Securing Loans, which in Economic Substance Represent an Investment in Real Estate, including 
Acquisition Development and Construction Arrangements  
 
Included in the category of properties acquired or to be acquired under Rule 3-14 are operating properties underlying 
certain mortgage loans, which in economic substance represent an investment in real estate or a joint venture rather 
than a loan. Certain characteristics of a lending arrangement indicate that the ñlenderò has the same risks and potential 
rewards as an owner or joint venturer. Those characteristics are set forth in the Acquisition, Development, and 
Construction Arrangements (ADC Arrangements) Subsection of FASB ASC Subtopic 310-10, Receivables ð Overall. 
The following table summarizes the instances when such financial statements may be required when the economic 
substance of the loan represents and investment in real estate: 

 
Requirements in 1933 Act 
filings* 

Requirements in 1934 Act 
filings* 

Less than 10% of assets None None 

Between 10% and 20% of assets Financial Statements of property Summarized financial information 
of the property 

Greater than 20% of assets Financial Statements of property Financial Statements of property 

Individually less than 10% but aggregate 
loans greater than 20% 

Narrative description of properties 
and arrangements 

Narrative description of properties 
and arrangements 

*Refer to the SEC Financial Reporting Manual section 2345 

Application of the staffôs interpretations laid out above can be complex. You should consult with counsel to understand 
and apply these interpretations to ensure the appropriate information is included in the registration statement and 
future Exchange Act reports. Discussion or pre-clearance with the SEC Division of Corporate Finance on the 
application of the above interpretations may be helpful.  
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Blind-pool REITs 

As part of its initial IPO, a blind-pool transaction will 
usually include only an audited seed balance sheet of 
the new REIT created. Generally, no pro forma 
financial information is required unless there are 
consummated or probable acquisitions to reflect at the 
time of the filing (see ñFinancial statements of the 
acquired businesses/propertiesò). 

A blind-pool continuous offering utilizing an S-11 
Registration has different requirements for property 
acquisitions during and after the distribution periodð
largely based on how significance is measured. 

When the securities are being sold (referred to as the 
distribution period), the company must file a sticker 
supplement describing each significant property that 
was not identified in the prospectus whenever a 
reasonable possibility exists that it will be acquired. 
Every three months during the distribution period, the 
company will need to file a post-effective amendment 
to the S-11 to consolidate all of the stickers and 
include or incorporate by reference audited financial 
statements for all significant consummated property 
acquisitions. However, if the post-effective amendment 

is filed to consolidate the stickers or update previously 
filed financial statements and not to report a 
fundamental change, the company will be able to take 
advantage of the 71-day rule of extension to file the 
financial statements. During the distribution period, an 
individual property is considered significant if it 
exceeds the 20% significance level or is one of a 
group of properties that together aggregate to more 
than a 20% significance level and either acquired from 
a single seller or related. Significance during this 
period is computed by comparing the REITôs 
investment in the property (gross of debt assumed) to 
the REITôs total assets as of the date of acquisition 
plus proceeds (net of commissions) in good faith 
expected to be raised in the registered offering over 
the next 12 months. After the distribution period, 
audited financial statements for every significant 
property that a company purchases that represents 
20% or more of the companyôs total assets as of the 
acquisition date must be filed on a Form 8-K. A 
registrant may continue to use this modified method of 
measuring significance until it files its first annual 
report after the distribution period ends. Refer below 
for a summary of the significance tests during each 
phase of the offering:  

Acquisition Type Timing Significance Threshold 
Significance Measured 
Against 

Regular property 
acquisition and probable 
acquisitions 

Prior to distribution period 
(i.e. before registration 
statement is effective) 

20% Registrantôs assets as of 
the last audited balance 
sheet 

Regular property 
acquisitions 

During the distribution 
period 

20% Registrantôs assets as of 
the date of the acquisition 
plus the proceeds (net of 
commissions) in good faith 
expected to be raised in 
the registered offering over 
the next 12 months 

Regular property 
acquisitions 

After the distribution period 
ends and until the next 
Form 10-K is filed 

20% Registrantôs total assets as 
of the date of the 
acquisition (excluding the 
acquired property) 

The SEC Form 10 Registration process do not 
explicitly fall under the blind pool rules described 
above or for purposes of loan/lease concentrations 
and, accordingly, it is not clear that they would be able 
to utilize the significance test measurement inclusive of 
a good faith estimate of capital to be raised that is 
available to S-11 continuous offerings. Discussions 
with securities counsel and potentially with the SEC 
staff is recommended if there are questions as to how 
to measure significance in certain fact patterns or if 
relief is sought.  

In addition to the financial statement requirements, 
other reporting requirements might be relevant to blind 
pools or partial blind pools. The Securities Act Industry 
Guide 5 applies to registration statements for offerings 

of interests in real estate limited partnerships. The 
SEC has also extended the application of Item 8 of 
Guide 5 to a registration statement for an equity 
offering by a REIT that does not have prior operating 
results if the registration statement does not specify 
the use of a material portion (usually 75% or more) for 
specific acquisitions of the expected proceeds of the 
offering. Blind-pool REITs frequently fall into this 
category. Item 8 of Guide 5 calls for prior performance 
tables that illustrate the performance of ñprogramsò 
sponsored by the general partner or promoter of a 
program and its affiliates (ñsponsorsò). In general, the 
SECôs position is based on the view that if the 
investment decisions are not being made based on 
identified assets, they are being made based on the 
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sponsorôs ability to identify, acquire, and operate such 
assets. Accordingly, past performance information of 
the sponsor is considered very important to the 
investors as they make their investment decisions. 
Although this information need not be audited pursuant 
to SEC regulations for the registration statement, as a 
practical matter, the underwriter will request comfort 
letter procedures to be done on much of this 
information. Such procedures could necessitate 
considerable time and effort by the external auditors. 

The SEC published additional guidance regarding the 
appropriate information to include in performance 
tables and other disclosures applicable to non-traded 
real estate investment trusts (CF disclosure guidance: 
Topic No. 6, Staff Observations Regarding Disclosure 
of Non-Traded Real Estate Investment Trusts). The 
potential requirements for Guide 5 prior performance 
tables (including related comfort letter procedures) 
should be addressed as early as possible with external 
securities counsel, external auditors, and the 
underwriter and its counsel. 

Preparing the registration statement 

Registration statement preparation and filing can be 
relatively complicated and time-consuming. This 

technical process requires substantial planning and 
coordination in order to provide the information 
specified by the SEC and to do it in the most efficient 
manner. It involves a great deal of effort by your 
management team, lawyers, and accountants to 
position your company as positively as possible while 
disclosing any negative risk factors. Therefore, it is 
imperative that the entire team be thoroughly familiar 
with the registration statement requirements, be 
cognizant of the deadlines, periodically assess the 
status of sections of the registration statement, and 
review the sections timely. 

 
Tip 

Management knows the business best, so take an 
active role in providing direction in the drafting 
process. Resist the temptation to allow the 
underwriters or attorneys to significantly draft the 
business discussion without extensive management 
involvement because this could result in a 
registration statement that has deviated from reality. 
The underwriters and attorneys can provide 
significant insights, but only you can tell your story. 
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Form S-11 

Information required in the Form S-11: 

Part I ï Information required in the 
prospectus 

Prospectus summary. This appears at the beginning 
of the prospectus. It briefly describes the company, its 
business, the type of securities being offered, the 
amount of estimated proceeds, and the intended use 
of the proceeds. It may include certain summarized 
financial information. This section also provides the 
complete mailing address and the telephone number 
of the companyôs principal executive offices. Although 
not required, many companies include their website 
address in this section. 

Risks associated with the business. Any factors that 
make your offering speculative or risky must be 
disclosed. These factors should be specific and 
include those unique to your company. Risks might 
include the following: 

Use of proceeds. The filing must disclose the planned 
use of the proceeds from the offering. This section of 
the registration statement should be carefully drafted 
because the SEC requires reports on the disposition of 
the proceeds once the offering is completed. If the 
actual use of proceeds changes between the filing 
date and the effective date, it might be necessary to 
revise this section of the registration statement on the 
effective date. Typical uses of proceeds include debt 
reduction, acquisitions, and special distributions to 
purge undistributed earnings and profits.

 

 
Tip 

There is no room in your new life as a public 
company for capriciousness in regard to your use of 
proceeds from your offering. Use proceeds for the 
items listed in the prospectus. If you do otherwise, 
you risk losing credibility for future financings, and 
you might have to explain differences to the SEC. 

Dividend policy and restrictions. Your company 
must disclose its current dividend policy, any 
anticipated changes to that policy, and any restrictions 
on the companyôs ability to pay dividends. For 
example, many new public companies retain earnings 
to finance operations and expansion rather than pay 
dividends. Restrictions might be based on debt, 
contractual agreements, or the regulatory environment 
in which your company operates. However, because a 
REIT is required to distribute at least 90% of its 
ordinary taxable income, the company should discuss 
its intentions to comply with these requirements and (if 
known) whether the company plans to distribute more 
than the 90% required. 

The Magic Page is the popular name for the section on 
dividend policy for roll-ups of existing portfolios (or, for 
UPREIT structures, the broader term distribution policy 
is used to cover both REIT dividends and distributions 
on OP units). This section describes the companyôs 
planned distributions out of operations. The 
presentation generally starts with pro forma net income 
(as affected for acquisitions/dispositions and the 
effects of the offering) and makes adjustments to 
arrive at estimated cash flows from operations and 
further adjustments to arrive at cash available for 
distribution. 

Equity REIT IPOs traditionally are marketed largely off 
expected dividend yield. These distributions are 
typically based on net operating income and, because 
of depreciation, are more than sufficient to maintain 
REIT status. Accordingly, some of a REITôs dividends 
will represent a return-of-capital for tax purposes. Both 
the investors and underwriter focus heavily on this 
section during the marketing process. The SEC also 
has a long history of comments on what can and 
cannot be included in this section. Further, because 
these pages generally include one or more non-GAAP 
measures, any presentation must comply with 
Regulation G. 
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Tip 

Dividend policy and expected dividend levels have 
historically been critical elements for the REIT IPO. 
Extensive focus is placed on the Magic Page, which 
relates to adjusted results and expected dividends 
and coverage. 

Capitalization. Although not a requirement of 
Regulation S-K, the capital structure of a company, 
both prior to the offering and after all securities offered 
are sold, is usually presented in a tabular format. 

Dilution. As is typically the case in a REIT roll-up IPO, 
when some or all of the properties are getting 
carryover basis, a disparity exists between the IPO 
price and the net book value for each share of tangible 
assets, which results in dilution. The effects of any 
material dilution to prospective investors must be 
disclosed and is usually presented in a dilution table. 

Underwriting and distribution of securities. 
Information must be provided about the price of the 
securities being offered, the members of the 
underwriting syndicate, the type of underwriting, and 
any other relationship between your company and any 
of the underwriters. 

Information about the companyôs business. Your 
company must make extensive disclosures about its 
business. Among these: 

Å The companyôs business plan, particularly if it has 
less than three years of operating results. 

Å A description of its properties. 

Å Information relating to foreign operations, if any. 

Å Regulations affecting the industry and the 
company. 

Å Pending or threatened legal proceedings. 

Å Revenue, profits, assets, major tenants, and the 
competitive position of each sector and geographic 
segment of the company. 

Investment policies. The company must disclose its 
policy with respect to investing in each of the following 
types of investments: 

Å Investments in real estate or interests in real 
estate. 

Å Investments in real estate mortgages. 

Å Securities of or interests in a person primarily 
engaged in real estate activities. 

Å Investments in other securities. 

The company will also need to indicate whether such 
policy can be changed by the directors without a vote 
of security holders, the percentage of assets that the 
registrant may invest in any one type of investment, 
and, in the case of securities, the percentage of 
securities of any one issuer that the registrant can 
acquire and the principles and procedures the 
registrant will employ in connection with the acquisition 
of assets. 

Real estate. A description of the location and general 
character of all materially important properties held or 
intended to be acquired by or leased by the registrant 
or its subsidiaries must be provided. In addition, your 
company must disclose the nature of the title to or 
other interests in such properties and the nature and 
amount of all material mortgages, liens, or 
encumbrances against such properties. For leased 
properties, disclose the principal terms of the lease or 
any option or contract to purchase or sell any of the 
properties. Finally, state any proposed program for 
renovation, improvement, or development, including 
the cost and method of financing, and the general 
competitive conditions to which the properties are or 
may be subject. 

Operating data. With respect to each property that is 
separately described in the prospectus, the following 
operating data must be disclosed: 

Å Occupancy rate for each of the past five years. 

Å Number of tenants occupying 10% or more of the 
rentable square footage and principal nature of the 
business of the tenant. 

Å Principal businesses, occupations, and professions 
carried on in or from the building. 

Å Principal provisions of the leases between tenants 
occupying 10% or more of the rentable square 
footage including, but not limited to, rental per 
annum, expiration date, and renewal options. 

Å Average effective annual rental per square foot or 
unit for each of the past five years prior to the date 
of filing. 

Å Schedule of the lease expirations for each of the 
10 years starting with the year in which the 
registration statement is filed, stating (i) the 
number of tenants whose leases will expire, (ii) the 
total area in square feet covered by such leases, 
(iii) the annual rental represented by such leases, 
and (iv) the percentage of gross annual rental 
represented by such leases. 

Å Each of the properties and components thereof 
upon which depreciation is taken, setting forth the 
(i) federal tax basis, (ii) rate, (iii) method, and (iv) 
life claimed with respect to such property or 
component thereof for purposes of depreciation. 

Å Real estate tax rate, annual real estate taxes, and 
estimated taxes on proposed improvements. 
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Tax treatment. The company must describe any 
material aspects of the tax treatment under federal 
income tax laws and the federal tax treatment of 
security holders with respect to distributions by the 
company, including the tax treatment of gains from the 
sale of securities or property and distributions in 
excess of annual net income. If any of the securities 
being registered are to be offered in exchange for 
other securities or property, indicate the federal 
income tax ramifications of such exchanges. 

Information about the companyôs officers, 
directors, and principal shareholders and their 
compensation. Form S-11 requires that your 
company identify and describe the business 
experience of its executive officers and directors; their 
compensation (including information on stock options, 
bonuses, profit-sharing plans, and other benefits); the 
security holdings of directors and principal 
shareholders; transactions with and indebtedness of 
officers, directors, and principal shareholders; and the 
identity of transactions with and compensation paid to 
promoters. 

Management discussion and analysis (MD&A). In 
this section, management provides investors and 
users information relevant to the assessment of the 
financial condition, results of operations, liquidity, and 
capital resources of the company, with particular 
emphasis on the companyôs prospects for the future. 
MD&A continues to be an area of focus for the SEC 
when reviewing registration statements and inevitably 
results in commentsðparticularly related to the lack of 
forward-looking information required by each of the 
major sections of MD&A. It is therefore imperative this 
section be carefully drafted. It must be written as 
objectively as possible, pointing out both favorable and 
unfavorable developments, and it should be written 
from the point of view of the companyôs management. 
It should include the following: 

Å Results of operations. A comparison of the 
income statement amounts for each period 
presented and an explanation of the reasons for 
any material changes should be incorporated. The 
MD&A should also discuss reasons for any recent 
positive or negative trends, as well as the quality of 
the companyôs earnings. Any known trends or 
uncertainties that have had or are expected to 
have a material impact on the company should be 
analyzed as well. 

Å Liquidity. Any known trends or any known 
demands, commitments, events, or uncertainties 
that will result in or are reasonably certain to result 
in the companyôs liquidity increasing or decreasing 
in any material way should be identified. Any 
course of action the company has taken or 
proposes to take to remedy any deficiencies 
should be indicated. Also, the internal and external 
sources of liquidity should be identified and 
described, and any material unused sources of 

liquid assets should be briefly discussed. Changes 
to insignificant balance sheet items must also be 
discussed. 

Å Capital resources. A description of the 
registrantôs material commitments for capital 
expenditures, the general purpose of such 
commitments, and the anticipated source of funds 
needed to fulfill such commitments should be 
included in the MD&A. Further, any known material 
trends, favorable or unfavorable, in the companyôs 
capital resources should be divulged. 

Å Disclosure about off-balance sheet 
arrangements, aggregate contractual 
obligations, and other matters. This section 
should include, among other things, an explanation 
of off-balance sheet transactions and 
arrangements, including the companyôs 
relationships with unconsolidated entities or 
persons who have or are reasonably likely to have 
a current or future material effect on financial 
condition, changes in financial condition, revenue 
or expenses, results of operations, liquidity, or 
capital resources. 

These disclosures in MD&A are required as they relate 
to the historical results of the predecessor, but the 
required information can be supplemented with similar 
information on a pro forma basis if management 
believes it would be helpful to investors. Companies 
must also present the above information on a segment 
by segment basis if the company operates in multiple 
segments as defined by the accounting rules, to 
provide a more complete understanding of the 
business. 

Å Other disclosures. Other disclosures that are 
required in a registration statement include but are 
not limited to: 

ï Legal proceedings, if any. 

ï Interests of named experts and counsel. 

ï Certain relationships and related transactions. 

Financial information. As described above, the 
SECôs rules regarding the content and age of the 
financial statements that must be presented in a 
registration statement are complex, and your 
companyôs accountants can be invaluable in helping 
you comply with these rules. As discussed above, in 
the Form S-11 registration statement, a company must 
generally present the following items (see differences 
noted above for EGCs):  

Å Audited balance sheets as of the end of the two 
most recent fiscal years. 

Å Audited statements of income, comprehensive 
income, cash flows, and changes in stockholder 
equity for each of the past three fiscal years. 
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Å Selected financial information (summarized from 
the balance sheets and income statements) for the 
past five fiscal years. 

Å Separate financial statements of significant 
businesses acquired or to be acquired. See above 
for details of periods required. 

Å Separate financial statements of significant real 
estate property operations acquired or to be 
acquired. See above for details of periods 
required. 

Å Financial statements of significant investees that 
are accounted for under the equity method of 
accounting. 

Å The rules for measuring significance are complex. 
Your external accountants can be very helpful in 
navigating through the rules and regulations. 

Å Interim financial statements (also referred to as 
stub-period financial statements) if the fiscal year-
end financial statements are more than 134 days 
old at the time of filing the registration statement. 
Interim financial statements can be presented in a 
condensed format and, while generally not audited, 
will likely be subject to review by your independent 
accountants. 

 
Tip 

Generally, if you are filing the registration statement 
within 45 days after year end and audited financial 
statements for the most recent fiscal year are not yet 
available, you will need to include audited financial 
statements for three preceding fiscal years as well as 
unaudited financial statement as of an interim date at 
least as current as of the end of the third quarter of 
the last fiscal year. 

Pro forma financial information Although the need 
for pro forma financial information most frequently 
occurs in connection with business combinations, the 
rule also applies to other events. For example, the 
disposition of a significant portion of a business might 
also necessitate pro forma financial information. In 
addition, pro forma financial information could be 
required for events or transactions if it would be 
material to investors or has had or will have a discrete 
material impact on the registrantôs financial 
statements. For example: 

Å The registrantôs financial statements are not 
indicative of the ongoing entity (for example, tax or 
cost-sharing agreements will be eliminated). 

Å Dividends are declared by a registrant subsequent 
to the balance sheet date. 

Å Redeemable preferred stock or debt converts to 
common stock at either the effective or closing 
dates of an IPO. 

Å Other changes in capitalization occur at 
effectiveness or the closing date of the IPO. 

Å The issuer is a former subchapter S corporation, a 
partnership, or a similar tax-exempt enterprise. 

Å Receipt or application of offering proceeds under 
certain circumstances. 

It is common for an equity REIT IPO to provide pro 
forma financial information on the use of the offering 
proceeds, acquisitions that have occurred during the 
periods presented or are probable of occurring, and 
already completed capital transactions. The external 
auditors are generally asked to read and assess the 
pro forma information for compliance with SEC 
regulations as part of the comfort letter procedures. 

Other. As discussed above, for registration statements 
relating to interest in real estate limited partnerships, 
additional information might be required as described 
in Guide 5 of Item 801 of Regulation S-K. This could 
include information about prior performance of the 
general partner and its affiliates. Your securities 
counsel can provide assistance in determining the 
applicability of Guide 5 and what information, if any, 
would be necessary. 
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Part II ï Information not required in 
the prospectus 

This part includes disclosures regarding the expenses 
associated with the issuance and distribution of the 
securities, the indemnification of directors and officers 
acting for the company, any sales of unregistered 
securities within the past three years, undertaking of 
representations made by the company acknowledging 
that it will keep the registration statement and 
prospectus current, various exhibits (such as certain 
material contracts entered into by the company, 
articles of incorporation and bylaws, and underwriting 
agreement), and various required financial statement 
schedules. 

Sources of SEC technical 
requirements 

The form and content of registration statements, 
including the requirements for most financial 
statements and other financial information to be 
included in the registration statement, are contained in 
the following SEC rules, regulations, and 
interpretations:  

Å Regulation S-X is the principal accounting 
regulation of the SEC. It specifies the financial 
statements to be included in filings with the SEC 
and provides rules and guidance on their form and 
content. 

Å Regulation S-K contains the disclosure 
requirements for the nonfinancial statement portion 
of filings with the SEC (otherwise referred to as the 
ñforepartò of the document). 

Å Financial reporting releases are designed to 
communicate the SECôs positions on accounting 
and auditing principles and practices. They are 
used to adopt, amend, or interpret rules and 
regulations relating to accounting and auditing 
issues or financial statement disclosures. 

Å The financial reporting manual, or FRM, is an 
internal, informal reference document that provides 
general guidance to the SEC staff when reviewing 
for compliance with SEC reporting rules. Though 
technically not authoritative, the FRM is a helpful 
source for companies to best understand how to 
apply SEC reporting matters. The FRM covers a 
wide variety of topics such as financial statement 
requirements, pro forma information, non-GAAP 
measures, and MD&A.The FRM was originally 
developed in 2008 with certain updates made in 
2022, however, these updates do not include 
changes for the following rulemakings, 
Amendments to Financial Disclosures about 
Acquired and Disposed Businesses, Qualifications 
of Accountants, and Managementôs Discussion 
and Analysis, Selected Financial Data and 
Supplementary Financal Information. Care should 

be taken in referencing the sections of the FRM 
which have not been updated. Preparers should 
look to the updated rules for specific guidance and 
discuss with legal counsel and external auditors for 
further clarification.  

Å Staff accounting bulletins, or SABs, represent 
interpretations and practices followed by the SEC 
and, although not formally approved by the SEC 
commissioners, they are generally required to be 
followed by registrants. 

Å Industry guides are intended to assist registrants 
in the preparation of registration statements. They 
outline policies and practices required by the SEC 
relative to specific industries. Industries covered by 
the guides include oil and gas, mining, banking, 
insurance, and real estate. 

Å Compliance and disclosure interpretations 
(CD&I) are not rules, regulations, or statements of 
the SEC but provide insights and interpretation into 
the rules and regulations of the SEC. 

Å Regulation S-T governs the preparation and 
submission of documents filed via the SECôs 
Electronic Data, Gathering, Analysis, and Retrieval 
(EDGAR) system. 

 
Tip 

Prefiling conferences are useful in getting early SEC 
feedback on complex issues such as financial 
statement requirements in complex roll-up 
transactions or application of Guide 5 requirements. 
Although these prefiling conferences take 
preparation, in many cases they ultimately help 
speed the overall process and reduce risks of 
significant delays and revisions resulting from the 
SEC review process. You should discuss the need 
for such a conference early in the process with both 
your accountants and securities counsel. 

EDGAR 

Beginning in 1996, virtually all documents processed 
by the SEC, including filings by first-time issuers, are 
required to be submitted electronically via EDGAR. 
The SEC has established an EDGAR filer support 
phone line to assist registrants (202-942-8900). Copies 
of documents filed with the SEC using EDGAR may be 
obtained by accessing the SEC website 
(http://www.sec.gov). The general and specific 
instructions to the relevant forms (S-1, S-11, etc.) can 
also be obtained on the SECôs website. 

Due-diligence procedures 

Throughout the registration statement preparation 
process, the entire IPO team will perform necessary 
procedures to provide a reasonable basis that, as of 
the effective date, the registration statement contains 
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no significant untrue or misleading information and that 
no material information has been omitted. These due-
diligence procedures are performed primarily in 
response to the Securities Act of 1933. It holds all 
parties participating in the registration liable for any 
material misstatements or omissions in the registration 
statement. Due diligence serves as the primary 
defence in any actions brought against the parties, 
other than the issuer, under the 1933 Act. 

Due-diligence procedures entail reviews of your 
company and its management by the attorneys and 
underwriters including, but not limited to, visiting 
significant or selected properties; reviewing significant 
agreements and contracts, financial statements, tax 
returns, board of directors and shareholdersô meeting 
minutes; and performing various analyses of the 
company and the industry. 

Your attorneys and your underwriterôs attorneys will 
also distribute questionnaires to the directors and 
officers of your company requesting them to review, 
verify, and comment on the information contained in 
the draft registration statement. In addition, the 
directors and officers might be interviewed by the 
attorneys. 

Further, ñkeeping currentò procedures are performed 
by the independent accountants to ascertain whether 
anything has occurred up to the effective date of the 
registration statement with respect to the companyôs 
financial position or operations that would have a 
material effect on the audited financial statements 
included in the registration statement. 

Due diligence also encompasses the reading of the 
entire registration statement by all parties involved in 
its preparation to review for material misstatements, 
omissions, or inconsistencies. 

In addition, as part of its due diligence procedures, the 
underwriter will request comfort letters from your 
auditors with respect to information that appears in the 
registration statement outside the financial statements 
and on events subsequent to the auditorôs report date. 
Underwriters generally request comfort on as much 
information as possible. However, the more 
information the underwriters seek comfort on, the more 
expensive the process will become. In light of this and 
to avoid any misunderstandings and undue delays, it is 
important that you, the auditors, and the underwriter 
agree, in the early stages of the registration process, 
on the information on which the auditors will be giving 
comfort. 

Generally, two comfort letters are issued to 
underwriters. One letter is issued when the 
underwriting agreement is signed (generally the pricing 
date). A second letter is an updated letter signed at the 
closing date. The principal underwriter holds a due-
diligence meeting after the registration statement is 
filed but before it becomes effective. The due-diligence 
meeting is attended by the principal underwriter and 

often by members of the underwriting group, as well as 
by your companyôs principal officers, counsel for your 
company, counsel for the underwriter, and the 
independent accountants. At this meeting, the 
members of the underwriting group are afforded the 
opportunity to exercise due diligence as to the 
proposed offering. They may ask any questions 
concerning the company and its business; significant 
or specific propertiesô competitive position; recent 
developments in finance, operations, and other areas; 
and future prospects. 

 

 
Tip 

There is a natural tendency for underwriterôs counsel 
to request as much comfort as possible because the 
related cost is borne by the company. Consequently, 
management should insist on being involved in the 
negotiation of what will be included in the comfort 
letters. 
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Filing  the registration  statement with  
the SEC  
Prefiling conference with the SEC 

Prior to filing initial registration statements, some 
companies hold prefiling conferences with the SEC. A 
prefiling conference is recommended whenever 
important accounting or business issues need to be 
resolved. The conference is usually attended by the 
principal financial officer of the company, who should 
articulate the companyôs position with representatives 
from the companyôs independent accounting firm and, 
generally, outside counsel. The primary advantage of 
having such a conference is that it may speed up the 
review process and avoid last-minute delays. 

 
Tip 

If your company has any new or unusual accounting 
and/or disclosure issues, you might want preliminary 
SEC clearance before you go to print to save both 
time and considerable printing expense. The SEC 
permits prefiling reviews in which you and your 
advisors may go over such matters with the agency. 
These issues can be more easily handled earlier in 
the process rather than later from the SECôs 
comment letter. If you or your advisors consider any 
of your companyôs issues unusual or 
groundbreaking, this option may be for you. 

Filing and SEC review 

Upon completion of the draft registration statement, it 
is sent to the printer. You will want to make sure this 
draft is as close to final as possible to avoid 
unnecessary reprinting/amending costs at the printer. 
However, it is common for several lengthy and costly 
drafting sessions to occur at the printer. 

When the registration statement has been completed, 
the document, including exhibits, is filed with the SEC 
through EDGAR. The registration statement must 
contain appropriate signatures in typed form, and each 
signatory must manually sign a physical document 
acknowledging inclusion of his or her typed signature 
in the electronic filing. This signature page must be 
retained by the company for five years.   
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Once filed with the SEC, the registration statement is 
processed and reviewed by the Division of Corporation 
Finance, generally consisting of an attorney, an 
accountant, and/or a financial analyst. The group may 
also consult with other staff members familiar with a 
particular industry. The staff reviews the documents to 
determine whether the disclosure is full and fair and 
particularly whether they contain misstatements or 
omissions of material facts. The SEC review, however, 
cannot be relied upon to assure the accuracy or 
completeness of the data. That is managementôs 
responsibility. 

The review of financial data is performed by a staff 
accountant, who reads the entire prospectus and the 
remainder of the registration statement to become 
familiar with the company and its business. The staff 
accountant also can refer to published annual and 
interim reports, newspaper articles, and the Internet for 
information regarding the company and the industry. 

This review is primarily directed at financial statements 
and other financial data as well as the independent 
accountantôs report. Its purpose is to determine 
whether the data complies with SEC regulations and 
all applicable authoritative accounting literature, as 
well as with various SEC staff interpretations and 
policies regarding accounting and auditing issues. 

Although securities law contemplates a review of 
registration statements filed with the SEC, it does not 
prescribe the specific review procedures. The SEC has 
developed and adopted review procedures that 
provide for issuance of comments to registrants (and 
permit necessary registration statement revisions to be 
made) without formal proceedings. The informal 
comment technique has proved to be an effective 
method of communicating and resolving questions and 
defects before a registration statement is permitted to 
become effective. 

Maintaining open communication with the SEC serves 
to expedite the registration process. To save time, 
company counsel generally maintains close telephone 
contact with the SEC while the registration statement 
is being reviewed. 

A registration statement should be complete at the 
time the document is filed, including the required age 
of the financial statements. At times, the staff has 
received a number of incomplete registration 
statements by companies attempting to ñget in lineò for 
the review process. Depending on the type of 
omissions, the staff may choose to not review 
incomplete registration statements. 

The waiting period 

Once the registration statement has been filed, the 
waiting period, or cooling off period, begins, and it 
continues up to the effective date of the registration. 
During this period, the company and underwriter are 
restricted in what activities they can undertake. The 

underwriter may accept ñindications of interestò from 
potential purchasers, but no sales can be made until 
after the effective date. 
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One month before the effective date  
Responding to the SEC comment 
letter and preparing the amended 
registration statement 

After reviewing the registration statement, the SEC 
typically issues a letter that sets forth questions, 
possible deficiencies, and suggested or requested 
revisions. The letter, referred to as a comment letter, is 
generally mailed or faxed to the companyôs legal 
counsel. Submission of a carefully prepared 
registration statement usually limits staff comments. 
Each comment in the SEC letter must be addressed 
and resolved in writing before the registration 
statement can become effective. If revisions are 
necessary, they are made in an amended registration 
statement that is also filed via EDGAR. It is not 
uncommon to have several rounds of comments and 
amendments to the registration statement before it 
becomes effective. 

A filing on Form 10-12(g) goes effective automatically 
by lapse of time 60 days after the original filing date, 
pursuant to Section 12(g)(1) of the Exchange Act. If 
the SECôs comments are not satisfactorily addressed 
within this 60-day time period, you should consider 
withdrawing the Companyôs Form 10 prior to its 
effectiveness, and re-filing a revised Form 10 that 
includes changes responsive to the comments. If the 
Company chooses not to withdraw its Form 10 
registration statement, it will be subject to the reporting 
requirements of Section 13(a) of the Exchange Act. 
Additionally, the SEC will continue to review the filing 
until all of the comments have been satisfactorily 
addressed. 

In addition, significant developments often occur 
during the period subsequent to filing of the initial 
registration statement and prior to final SEC approval, 
and these, of course, must be reported. If a 
development is materially adverse, for example, it 
would obviously affect the offeringôs attractiveness. 
Conversely, a positive development, such as the 
favorable settlement of a pending lawsuit, might 
remove any uncertainty about your company and its 
future. In other words, any interim developments that 
materially affect your company and its prospects must 
be disclosed via amendments to the initial registration 
statement. 

You can generally expect it to take approximately 30 
calendar days from the time the registration statement 
is filed with the SEC for the staff to complete its initial 
review and furnish its comments to you. Given the 
relative complexity of many REIT IPOs and the various 
regulatory disclosures, it is common that several 
cycles of substantive amendments, SEC review, and 
comment letter responses occur. Comment letters and 

responses will be made publicly available on EDGAR 
after effectiveness of the filing. 

In addition to filing the registration statement with the 
SEC, if offering shares to retail investors, your 
company must also make filings in the states in which 
it intends to offer the securities, as well as with FINRA. 

Commencing the selling effort 

No offering of securities to retail investors, either orally 
or in writing, is permitted before the registration 
statement is initially filed with the SEC. These rules are 
very strict, and your company must be careful not to 
generate undue publicity that could be construed as an 
attempt to stimulate interest in its securities. 

After the initial filing, however, and concurrent with the 
preparation of the amended registration statement, 
SEC regulations do permit certain types of promotional 
activities within the brokerage community, such as 
those noted below. 

The preliminary prospectus, or ñred 
herringò ï applicable for S-11 
offerings 

A preliminary prospectus may be sent to interested 
institutions or persons prior to the effective date of the 
registration statement. This preliminary prospectus is a 
key tool in the lead underwriterôs ability to form an 
underwriting syndicate, which consists of various 
brokerage companies that will distribute the stock. 
Although in the past companies occasionally printed 
and distributed the red herring prior to receipt of SEC 
comments, companies are now encouraged not to 
print the red herring until SEC comments have been 
received, reviewed, and incorporated into the draft 
prospectus. 

SEC rules require that this prospectus substantially 
conform to the requirements of the 1933 Act and that 
the cover page bear the caption ñPreliminary 
Prospectus.ò Prior to the full implementation of 
EDGAR, this language was required to be printed in 
red ink (hence ñred herringò). The following statement 
must be printed on the cover in type as large as that 
generally used in the body of the prospectus: 

ñInformation contained herein is subject to 
completion or amendment. A registration 
statement relating to these securities has been 
filed with the Securities and Exchange 
Commission. These securities may not be sold nor 
may offers to buy be accepted prior to the time the 
registration statement becomes effective. This 
prospectus shall not constitute an offer to sell or 
the solicitation of an offer to buy, nor shall there 
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be any sale of these securities in any State in 
which such offer, solicitation, or sale would be 
unlawful prior to registration or qualification under 
the securities laws of any such State.ò 

SEC rules also stipulate that the preliminary 
prospectus may omit the offering price, underwriting 
discounts or commissions, discounts or commissions 
to dealers, amount of proceeds, or other matters 
dependent on the offering price. 

Tombstone ads 

Companies may place tombstone ads in various 
periodicals announcing the offering and its dollar 
amount, identifying certain members of the 
underwriting syndicate, and noting where and from 
whom a copy of the companyôs prospectus may be 
obtained. Tombstone ads are not intended to be a 
selling document. Their main purpose is to assist in 
locating potential buyers who are sufficiently interested 
in the security being advertised to obtain a statutory 
prospectus. Tombstone ads may be published once 
the registration statement has been filed, but typically 
they are not published until after the effective date of 
the registration statement. 

 
Tip 

When it comes to road shows, form might matter 
almost as much as substance. Road shows allow 
you to tell your corporate story, but they also enable 
you to showcase the talent, calibre, and integrity of 
your management team through an organized, 
orchestrated, and smooth presentation. It can be one 
of the most important elements of a successful 
offering. Maximize the value of your road show 
through planning, preparation, and practice. This is 
not the place to cut corners. Hire an outside 
public/investor relations or communications firm to 
coach you if you or your management team has 
limited speaking and presentation experience. 

Financial analystsô meetings, or 
road shows 

For potential investors to learn about the company, 
your underwriter will arrange meetings called road 
shows with financial analysts, brokers, and potential 
institutional investors. These meetings are generally 
attended by your companyôs president and key 
management such as the chief financial officer, and 
they could take place in numerous locations 
throughout the countryðor the world if you have an 
international offering. 

It is vital that your management team be well-prepared 
for these meetings. We cannot emphasize this 
enough. You should not assume the prospectus is able 
to stand on its own. Anticipate questions concerning 
specifics on your company and its plans and know the 

answers. The credibility projected by your 
management team in its presentation and these 
leadersô ability to respond to investor and broker 
questions will be major factors in the success of the 
offering. 

The road shows represent a critical part of your 
companyôs selling efforts, since it is here your 
management team promotes interest in the offering 
with institutional investors. This can be a gruelling 
process, and the effort can span two weeks with a 
number of presentations a day in many different 
locations. In addition, in an active market, it becomes 
more difficult to pique the interest of institutional 
investors if they are attending several road shows a 
day. 

Undoubtedly, your underwriter will play a significant 
role in preparing your management team for these 
presentations. 

Additionally, some companies have sought assistance 
from professional investor relations organizations. 
Although you might have a good story to tell, these 
advisors can help focus it to an investorôs orientation. 

Negotiating and signing the price 
amendment and the underwriting 
agreement 

By the time the registration statement has been filed, 
your company and the underwriter have generally 
agreed on the securitiesðboth in number of shares 
and dollar amountðto be sold. However, as previously 
mentioned, the final price at which to offer the 
securities to the public, the exact amount of the 
underwriterôs discount, and the net proceeds to the 
registrant have not yet been determined. The 
negotiation and final determination of these amounts 
depend on a number of factors, including past and 
present performance of your company, current 
conditions in the securities markets, and indications of 
interest received during the road shows. 

In establishing an offering price, for example, the 
underwriter will look at a multiple of earnings or cash 
flow based on that experienced by similar companies. 
These multiples might be applied to the companyôs 
most recent results of operations or projected future 
earnings based on the outlook of the companyôs 
growth curve. The underwriter will also examine the 
current stock market prices and multiples of 
companies comparable to your company. 

Timing also plays as important a part as any other 
factor in determining the final offering price of the 
shares. In addition to cyclical market factors, particular 
industries go through hot and cold periods. Unlike the 
private sale of stock, where negotiations can be in the 
form of face-to-face meetings, stock sold through the 
public market is often priced using market psychology. 
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Another consideration is the anticipated aftermarket 
share value. That is, after a period of trading, the stock 
should settle at an aftermarket share value. The 
offering price should ideally reflect a discount from this 
aftermarket share value. In other words, the initial 
offering price should allow for a small appreciation of 
the price per share in the aftermarket immediately 
subsequent to the IPO. An offering at the high end of a 
range might not provide adequate investor return, 
resulting in a weak or depressed aftermarket, while 
pricing at the low end could result in a run-up 
immediately following the offering (thus, lost 
opportunity for the company or selling shareholders). 

Market perceptions of the risk inherent in a companyôs 
stock are sometimes related to the per-share price. 
That is, a company that offers its shares at $8 could be 
perceived to be offering a more speculative stock, 
while a $15 stock price might not be so perceived. At 
the other end of the spectrum, an IPO price of $25 
might be considered overpriced. Additionally, the 
number of shares offered should be sufficient to allow 
for broad distribution and liquidity. 

Upon completion of negotiations with the underwriterð
usually about the time the registration statement is 
ready to become effective and the road show schedule 
is completeðthe underwriting agreement is signed by 
authorized representatives of your company and the 
underwriter. Also at this time, the final amendment to 
the registration statement is prepared, including (as 
applicable) the agreed-on offering price, underwriterôs 
discount or commission, and the net proceeds to the 
company. This amendment is called the price 
amendment and is filed with the SEC. 

To simplify the filing requirements associated with the 
final pricing amendment, the SEC permits companies 
to omit information concerning the public offering price, 
price-related information, and the underwriting 
syndicate from a registration statement that is declared 
effective. In such cases, the information omitted would 
either be included in the final prospectus and 
incorporated by reference into the registration 
statement or included in a post-effective amendment to 
the registration statement. 

If the SECôs Division of Corporation Finance has no 
important reservations with respect to the registration 
statement, your company and underwriter will 
customarily request that the offering be declared 
effective immediatelyðreferred to as requesting 
acceleration. If acceleration is granted, the underwriter 
may proceed with the sale of securities to the public.  
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The offering 
Holding the closing meeting 

The closing dateðgenerally specified in the 
underwriting agreementðis usually within three to five 
business days after the effective date of the 
registration statement. At closing, your company 
delivers the registered securities to the underwriter and 
receives payment for the issue. Various documents, 
including an updated comfort letter prepared by the 
independent accountant, are also exchanged. 

Life as a public company 

Your company should begin acting like a public 
company as early as two years before the IPO. This 
means getting comfortable with the rhythm of quarterly 
and annual reporting requirements, as well as the 
reportsô content and costs. It also means proactively 
managing your companyôs reputation by 
communicating regularly with investors, analysts, and 
the financial media to maintain a positive image and to 
make sure your story is being told accurately. The 
publicôs perception of your company has a direct effect 
on the value of your stock. This is not something that 
should be underestimated. 

Maintaining investor enthusiasm 

Once you take your company public, you must expend 
considerable effort to maintain its market position. If 
investor enthusiasm for your company is not 
maintained, your companyôs shares may become thinly 
traded. Should that happen, you will not realize the 
benefits sought from the IPO such as further growth 
through follow-up offerings or investor liquidity through 
a future secondary offering. Thus, effective distribution 
and support of the stock and continuing security 
analyst interest are necessary following the IPO. 

A strategy for aftermarket support can be determined 
with the assistance of a financial public relations firm. 
The strategy usually includes choosing an individual 
within your company to handle shareholder relations 
as well as assistance from an external firm. This 
process enables your company to effectively release 
information that is uniform and accurate. 

A public companyôs performance, as perceived by the 
market, is reflected in the value of its stock. 
Management faces the pressure of balancing short-
term productivity with long-term goals. Negative 
developments, such as the release of lower-than-
expected earnings, can adversely affect the stockôs 
value. Management will need to make certain that all 
communications with external parties provide 
adequate explanations for the results of the company. 
This transparency in reporting will generate greater 
market trust. 

Earnings are not the only factor that influences the 
publicôs perception of your company. Even after your 
company goes public, it should strive to maintain or 
improve the characteristics it sought to have. 

The answers to these questions will help you gauge 
how your post-IPO company is doing: 

Å Is your company demonstrating a sustained or 
increasing growth rate that is high enough to 
attract and satisfy investors? Your company 
must continue to grow at a rate satisfactory to 
investors. Its share value will be determined to a 
large extent by the companyôs earnings potential. 

Å Are your companyôs assets highly visible and 
of interest to the industry and investing public? 
Your company should project a positive image to 
its investors, tenants, and community. This is 
important, since the attitude of the public can sway 
the stockôs value. For example, today there is a 
growing interest in corporate social responsibility, 
including sustainability and climate change issues. 
Companies need a strategy to address such 
concerns. 

Å Is management capable and committed? 
Management plays a key role in the way a 
company performs. It is, therefore, essential that 
management remains innovative, committed, and 
capable. 

Meeting reporting requirements 

As a public company, you are now required by the 
SEC, under the Securities Act of 1934 and the 
Sarbanes-Oxley Act of 2002 (see Appendix A for more 
detail), to file certain periodic reports to keep the 
investing public informed. This requirement will 
continue as long as the investor and asset tests are 
met. You should have discussed your obligations 
under the various regulations with your attorneys and 
accountants prior to starting the IPO process to be 
certain these obligations can be met. 

Legal counsel should also be consulted to confirm the 
SEC requirements pertaining to the form, content, and 
timing of specific reports. Your financial public relations 
firm can assist with annual reports to shareholders. 
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SEC-designated filer status 

The SEC designates three categories of companies to 
determine filing deadlines for Forms 10-K and 10-Q. 
The SEC also has a designated Small Reporting 
Company filer option as well as an Emerging Growth 
Company filer option both of which provide certain 
accommodations to companies which meet the 
eligibility requirements to report as a Smaller Reporting 
Company and/or Emerging Growth Company. The 
distinction among the different categories is based on 

the nonaffiliated (excluding large institutional investors, 
directors, officers, etc.) market capitalization (also 
known as public float) of companies as of the last 
business day of the companyôs most recently 
completed second quarter.  

Companies should discuss their categorization in detail 
with their counsel and accountants. However, the 
general guidelines for the categories are detailed in the 
following table:  

Status Public Float 
Annual 
Revenues 

Auditor Attestation 
Requirement* Filing Deadlines 

Large Accelerated 
Filer (not an SRC) 

$700 million or 
more 

N/A Yes Annual Report (60 days 
after fiscal year end) 
Quarterly Reports (40 days 
after fiscal quarter end) 

Accelerated Filer 
(not an SRC) 

$250 million to less 
than $700 million 

$100 million or 
more 

Yes Annual Report (75 days 
after fiscal year end) 
Quarterly Reports (40 days 
after fiscal quarter end) 

SRC and 
Accelerated Filer 

$75 million to less 
than $250 million 

$100 million or 
more 

Yes Annual Report (75 days 
after fiscal year end) 
Quarterly Reports (40 days 
after fiscal quarter end) 

SRC and Non-
Accelerated Filer 

$75 million to less 
than $700 million 

Less than $100 
million 

No Annual Report (90 days 
after fiscal year end) 
Quarterly Reports (45 days 
after fiscal quarter end) 

Less than $75 
million 

N/A No Annual Report (90 days 
after fiscal year end) 
Quarterly Reports (45 days 
after fiscal quarter end) 

* Assumes the company does not qualify as an 
emerging growth company, which would exempt the 
company from the auditor attestation requirements, 
see below for more details 

In addition to the market capitalization requirements, to 
be designated as a large accelerated filer or an 
accelerated filer, a company needs to meet the three 
following conditions as of the end of its fiscal year: 
 

Å The company has been subject to SEC reporting 
requirements (specifically Section 13(a) or 15(d) of 
the 1934 Act) for a period of at least 12 calendar 
months. 

Å The company has previously filed at least one 
annual report pursuant to Section 13(a) and 15(d). 

Å The company is not eligible to use the 
requirements for SRCs under the revenue test of 
the ñsmaller reporting companyò definition in 
Exchange Act Rule 12b-2
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Å Companies not meeting these conditions are 
considered non-accelerated filers. Note that 
companies will generally be considered non-
accelerated filers in the first year as a public 
company as the requirements are calculated at the 
fiscal year end and a newly public company would 
generally not have filed an annual report for the 
prior year. Accelerated filer status must be 
considered at each year end to determine whether 
the designated filer status has changed.  

When soliciting proxies that relate to the annual 
meeting of shareholders at which directors and 
trustees are to be elected, public companies are also 
required to provide annual reports to shareholders. 
The reports must include financial information similar 
to what is in Form 10-K, as well as non-financial 
information. 

Smaller Reporting Companies 

On June 28, 2018, the Commission adopted 
amendments that raise the thresholds in the smaller 
reporting company (ñSRCò) definition, thereby 
expanding the number of smaller companies eligible to 
comply with the scaled disclosure requirements in 
several Regulation S-K and Regulation S-X items. 

The SECôs rules and forms set forth a number of 
disclosure accommodations available to SRCs, 
including: 

Å SRCs are generally permitted to prepare their 
financial statements in accordance with S-X Article 
8, which means, among other things, that they can 
present only two years of annual financial 
statements; 

Å SRCs are subject to reduced executive 
compensation disclosure requirements under S-K 
402; 

Å SRCs are exempt from the requirement to provide 
Risk Factor disclosure in annual and quarterly 
reports. 

Emerging Growth Companies 

On April 5, 2012, the Jumpstart Our Business Startups 
(JOBS) Act was signed into law. A principal goal of the 
JOBS Act is to encourage job creation and economic 
growth by making it easier for private companies to 
access the public capital markets. 

Title I of the JOBS Act created a number of special 
accommodations under US securities laws intended to 
make it easier for a group of companies, known as 
emerging growth companies (EGCs), to complete an 

equity-IPO and to operate in the SEC reporting 
system. 

These special accommodations allow EGCs to: 

Å Prepare an equity IPO registration statement (and 
certain other registration statements) with only two 
years of audited financial statements. This 
accommodation does not apply to Exchange Act 
Registration Statements (i.e. SEC Form 10 
Registration Statement).  

Å Omit certain financial data for periods preceding 
the earliest audited period included in its initial 
registration statement. 

Å Adopt any new or revised accounting standards 
using the same time frame as private companies (if 
the standard applies to private companies). 

Å Comply with the SECôs detailed executive 
compensation disclosure requirements on the 
same basis as a smaller reporting company. 

EGCs are also temporarily exempted from: 

Å The internal control audit requirements of Section 
404(b) of the Sarbanes-Oxley Act. 

Å Any future PCAOB rules that might be adopted 
relating to mandatory audit firm rotation or 
supplemental auditor discussion and analysis 
reporting. 

Å Various current and future executive 
compensation-related disclosures (e.g., ñsay-on-
pay,ò ñsay-on golden parachute,ò ñpay-for-
performance,ò and ñCEO pay ratioò). 

In 2017, the SECôs Division of Corporation Finance 
announced a number of policy changes intended to 
facilitate capital formation. Many of these changes 
were intended to give a broad group of issuers the 
opportunity to apply some of the accommodations 
previously limited to EGCs. As a result of these 
announcements, the SEC staff will review the following 
registration statements on a nonpublic basis: 

Å Draft registration statements (and related 
revisions) for initial public offerings and other initial 
registrations under the Securities Act. 

Å Draft registration statements (and related 
revisions) for the initial registration of a class of 
securities under Section 12(b) of the Exchange 
Act. 

Å Draft registration statements (but not related 
revisions) submitted within twelve months after the 
effective date of one of the registration statements 
referred to above. 
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Tip 

Companies that qualify as EGCs should carefully 
monitor revenue budgets and projections throughout 
the year as they will no longer qualify as an EGC on 
the last day of the fiscal year during which it has total 
annual revenue of over $1.235 billion. A company 
that unexpectedly surpasses $1.235 billion of 
revenue late in the fourth quarter will therefore no 
longer be considered an EGC during that year. 

An issuer becomes an EGC if it had total annual gross 
revenues of less than $1.235 billion during its most 
recently completed fiscal year. An issuer that is an 
EGC as of the first day of its fiscal year continues to be 
an EGC until the earliest of: 

1. The last day of the fiscal year during which it had 
total annual gross revenues of $1.235 billion or 
more. 

2. The last day of the fiscal year following the fifth 
anniversary of the first sale of the issuer's 
common equity securities in an offering registered 
under the Securities Act. 

3. The date on which the issuer has issued more 
than $1 billion in nonconvertible debt securities 
during the previous three-year period. 

4. The date on which the issuer becomes a large 
accelerated filer. 

What forms will you have to 
prepare? 

The table below presents an overview of the basic 
SEC reporting forms and requirements for public 
companies based on their designated filer status. 

 

Form Description Due date based on filer status 

Form 10-K This is the annual report to 
shareholders (conforming to SEC 
specifications). It discloses detailed 
information about the companyôs activities, 
risks, financial condition, and results of 
operations. It also contains the companyôs 
audited annual financial statements, which 
include the external auditorôs opinion of 
financial statements and Section 404 of 
Sarbanes-Oxley (as required). 

Å Large accelerated filer: 60 days after 
fiscal year end. 

Å Accelerated filer: 75 days after fiscal 
year end. 

Å Non-accelerated filer: 90 days after fiscal 
year end. 

Å Newly public company: 90 days after 
fiscal year end. 

Form 10-Q This is the quarterly report required for each 
of the first three quarters of 
the fiscal year. It includes condensed 
financial data and information on significant 
events. In addition, SEC rules require that 
the interim financial information included in 
the quarterly report be subject to a review 
by an Independent auditor prior to filing. 

Å Large accelerated filer: 40 days after 
fiscal quarter end. 

Å Accelerated filer: 40 days after fiscal 
quarter end. 

Å Non-accelerated filer: 45 days after fiscal 
quarter end. 

Å Newly public company: 45 days after 
fiscal quarter end. 

Form 8-K This is a report filed for significant 
events such as an acquisition or disposal of 
assets, a change in control, bankruptcy, a 
change in independent auditor, resignation 
of directors because of disagreement with 
the registrant, material cybersecurity 
incidents, the entry into a material definitive 
agreement, creation of direct obligations or 
obligations under off-balance sheet 
arrangements, a commitment to a plan 
involving exit or disposal activities, asset 
impairments, and when a company 
concludes or is advised by its independent 
auditor that previously issued financial 
statements should no longer be relied upon. 

Å Due within four business days of event. 
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Proxy information This contains data furnished to 
shareholders so they can decide 
how to assign their statementsô proxies 
(votes). 

Å Due dates vary 

Understand reporting requirements 
under Sarbanes-Oxley  

The management of a newly public company is 
required to deliver a report that assesses the 
effectiveness of the companyôs internal control over 
financial reporting in the second annual report filed 
subsequent to the IPO, pursuant to Section 302 of 
Sarbanes-Oxley. Section 404 of Sarbanes-Oxley also 
requires a companyôs independent registered public 
accounting firm to deliver an attestation report on the 
operating effectiveness of the companyôs internal 
control over financial reporting if the company is an 
accelerated or large accelerated filer. The independent 
accounting firm must also give its opinion of a 
companyôs audited financial statements as of the same 
date. See ñInternal controls and system needsò section 
for more information on meeting these requirements. 

 
Tip 

While EGCs are able to enjoy temporary relief from 
the requirement for their external auditors to examine 
the design and effectiveness of their internal controls 
over financial reporting, it is important to remember 
that the requirements of a companyôs management 
under Section 404 of the Sarbanes-Oxley Act are not 
changes as a result of a company qualifying as an 
EGC. 

However, many publicly traded REIT IPOs will likely 
qualify as EGCs and will therefore have temporary 
relief from its independent registered public accounting 
firm to deliver an attestation report on the operating 
effectiveness of the companyôs internal controls over 
financial reporting in conjunction with its opinion on 
your audited financial statements as of the same date. 
If a company does not qualify as an EGC during the 
IPO process, it will likely meet the criteria for 
accelerated filer status in its second year. As an 
accelerated filer, your company will be required to 
deliver a report that assesses the effectiveness of your 
internal controls over financial reporting. Section 404 
of the Sarbanes-Oxley Act requires your independent 
registered public accounting firm to deliver an 
attestation report on the operating effectiveness of 
your internal controls over financial reporting in 
conjunction with its opinion on your audited financial 
statements as of the same date. Substantial work will 
be required to implement appropriate processes, 
document the system of internal control over key 
processes, assess their design, remediate any 

deficiencies identified, and test their operation. These 
processes can be costly and challenging. 

Also, because NTRs have no public float and, 
therefore, will not be a large accelerated filer or an 
accelerated filer under Section 12b-2 of the Exchange 
Act, and will not be for so long as their shares of 
common stock are not traded on a securities 
exchange, they are not subject to auditor attestation 
requirements of Section 404(b) of the Sarbanes-Oxley 
Act even once they are no longer an emerging growth 
company. They are subject to the management 
regulations under Item 302 and section 906. 

To meet the various reporting requirements imposed 
on them, public companies must maintain an adequate 
financial staff supported by legal counsel and 
knowledgeable independent accountants. 

Comply with XBRL reporting 

Since 2011, all SEC registrants have been required to 
provide their financial statements and financial 
statement schedules to the SEC and post them on 
their corporate websites in interactive data format 
using Extensible Business Reporting Language 
(XBRL). This will be a new endeavor for many 
nonpublic companies and will require additional effort 
from the finance department each reporting period. 

Timely disclosure of material 
information 

A public company should disclose all material 
information (unless the company has a legally 
permissible reason for not doing so), both favorable 
and unfavorable, as promptly as possible. Information 
that is generally considered material includes 
significant financial transactions, acquisitions or 
dispositions of assets, dividend changes, the loss of a 
significant customer (tenant), and top management or 
control changes. 

Disclosure of such information should be made as 
soon as it is reasonably accurate, and full details are 
available to your company. This information is usually 
disseminated by press release, but your company may 
also decide to send announcements directly to your 
shareholders. Generally, the need to disclose 
information should be discussed with your legal 
counsel. 
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It should be noted that where a press release or public 
announcement discloses material nonpublic 
information regarding a registrantôs results of 
operations or financial condition, Item 2.02 Form 8-K 
requires that the release be identified and included as 
an exhibit to a Form 8-K filing within four business 
days. In addition, Regulation FD requires that when an 
issuer or person acting on its behalf, discloses material 
nonpublic information to certain enumerated persons 
(in general, securities market professionals and 
holders of the issuerôs securities who may well trade 
on the basis of the information), it must make public 
that information. 

Safe harbor provisions 

The Private Securities Litigation Reform Act of 1995 
(Reform Act) provides a ñsafe harborò for forward-
looking statements, such as forecasts, projections and 
other similar disclosures in the MD&A. A safe harbor 
encourages registrants to disclose forward-looking 
information and protects them from investor lawsuits if 
the forward-looking information does not materialize. 
This protection does not extend to statements that, 
when issued, were known to be false. A safe harbor 
applies to any form of written communication (such as 
press releases and letters to shareholders) or oral 
communication (including telephone calls and 
meetings with analysts) that contains forward-looking 
information. 

It should be noted that the safe harbor provision is not 
available to historical financial statements or to 
forward- looking statements included in IPO 
registration statements. However, the statutory safe 
harbor does not replace or alter the current judicial 
ñbespeaks-cautionò doctrine on which the safe harbor 
rules were modelled. The bespeaks- caution doctrine 
generally provides that, to the extent an offering 
statement such as a prospectus contains a forward-
looking statement with sufficient cautionary language, 
an action brought about as a result of such a 
statement could be dismissed on those grounds.

The following discussion relates to the application of 
the rules subsequent to the offering. 

To avail itself of the safe harbor provision, a company 
must clearly identify the forward-looking information as 
such and must accompany it with a cautionary 
statement identifying the risk factors that might prevent 
the realization of the forward-looking information. In 
meeting this criterion, the company should note two 
points: 

Å The forward-looking statements should be 
specifically identified. A general statement such as 
ñcertain information contained in this annual report 
is forward-looking...ò does not clearly identify the 
forward-looking statements. 

Å Every risk factor need not be identified to gain 
protection under the safe harbor. Boilerplate 
warnings, however, will not suffice as meaningful 
cautionary language. 

The statutory safe harbor does not require a company 
to update a forward-looking statement. Though 
companies are not legally required to update such 
information, material changes in circumstances might 
nonetheless have to be disclosed as dictated by 
MD&A disclosure requirements. Further, from a 
business and investor relations standpoint, companies 
should consider updating such information. 

A new public company should make certain that, when 
disclosing forward-looking information in annual 
reports and press releases, it appropriately meets the 
requirements for using the safe harbor provision. Your 
legal counsel will be invaluable in providing this 
necessary guidance. Such guidance is particularly 
essential when forward-looking information is 
communicated orally (e.g., in conference calls with 
analysts).  
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Restrictions of trading on 
nonpublic information 

Until important information is made public, SEC rules 
prohibit company insiders from personally trading the 
companyôs securities or passing this information to 
others. Within the company, material information 
should be kept confidential. Persons privileged to this 
information must treat it as confidential until it is 
released to the public. Violators of this rule can be 
dealt with harshly with fines or other penalties, 
including imprisonment. 

Fiduciary duties 

Fiduciary laws require that transactions between a 
company and any of its officers, directors, or large 
shareholders be fair to the company. These laws apply 
to both privately and publicly held companies. 
However, since the officers and directors of a privately 
held company are usually its only shareholders, the 
ramifications of fiduciary laws are less than what they 
might be for a publicly held company. 

Fiduciary laws for transactions must be carefully 
observed after a public offering because of the 

interests of the new shareholders. Whenever there is a 
potential conflict of interest between the company and 
its fiduciaries, management should obtain independent 
appraisals or bids and independent director approval 
(or even shareholder approval), depending on the 
nature and significance of the transaction. 

Costs 

As mentioned previously, a further consequence of a 
company being publicly held is the expense it entails. 
Significant costs and executive time are often incurred 
when periodic reports are prepared and then filed with 
the SEC. Board and shareholder meetings and 
communications can also be expensive. 

Because of their responsibilities to the public 
shareholders, the board of directors and the audit 
committee are significantly more important in a public 
company. If the board was previously composed 
entirely of insiders, a number of outside directors 
would need to be added (which would likely result in 
additional costs) to satisfy NYSE or Nasdaq listing 
requirements. 
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Corporate governance 
Both the NYSE and Nasdaq maintain corporate 
governance listing standards that a company needs to 
address in connection with its initial public offering and 
listing of equity securities. These standards address 
such matters as the boardôs composition, structure, 
and processesðincluding nomination of directors, 
compensation practices, and similar mattersðand they 
are responsive in part to the Sarbanes-Oxley Act. The 
standards, however, go beyond the provisions of SOX 
discussed previously and address such matters as the 
establishment of a code of business conduct and 
ethics for employees and directors, establishment of 
an internal audit function for companies listed on the 
NYSE, and approval of related-party transactions for 
companies quoted on Nasdaq. In light of these 
developments and given the height of interest by 
institutional investors and the investing public in 
corporate governance matters, it is important for 
companies to take a close look at their corporate 
governance principles and practices when planning the 
public offering process. For further information on this 
topic, please refer to 
www.pwc.com/uscorporategovernance. 

Board of trustees 

Like other corporate boards of directors, the board of 
trustees for a public REIT is responsible for overseeing 
senior management on behalf of the shareholders. It is 
not the boardôs role to run the company on a day-to-
day basis. That is the role of management. 

The board of trustees reviews the companyôs overall 
strategic plan, major transactions, and overall 
direction. It is responsible to the shareholders first and 
foremost. The board of trustees usually comprises a 
mix of independent trustees and non-independent 
trustees (including members of management or 
significant shareholder groups). Generally, best 
practice is that the board have a majority of 
independent trustees. 

The composition and calibre of the board are often 
major selling points in an IPO. Lining up qualified 
individuals can be time consuming and is best 
undertaken with great deliberation. Frequently, 
trustees are identified with consideration not only to 
filling the role, but also with an eye to other strategic 
skill sets or business/community connections they 
might bring to the board/company. 

Your external advisorsðincluding investment bankers, 
legal counsel, external auditors, and other transaction 
service providersðcan often be good sources to help 
identify qualified individuals. Alternatively, you might 
wish to engage a search firm to identify top-tier talent.

Many public companies have combined the role of 
CEO and chairman of the board. This practice has 
fallen out of favor of late, and many companies that 
once combined the role are splitting it or are creating 
the role of ñlead director.ò 

Committees of the board of trustees 

The board of trustees often discharges some of its 
duties through a group of smaller committees 
including:  

Å Audit committee (required). 

Å Compensation committee (required). 

Å Governance committee and nominating 
subcommittee. 

Role of the audit committee 

Since the issuance of the Sarbanes-Oxley Act in 2002, 
the audit committee has increased in prominence. The 
audit committee plays a key role among management, 
independent accountants, internal auditors, and the 
board of directors. The audit committeeôs 
responsibilities include monitoring the financial 
reporting process; overseeing the internal control 
system, internal audit, and the independent auditor; 
and reporting findings to the board. The audit 
committee is directly responsible for the appointment, 
compensation, retention, and oversight of independent 
accountants, who report directly to the audit 
committee. In addition, the audit committee is charged 
with discussing the annual audited financial statements 
with management and the independent auditor, 
discussing earnings press releases and financial 
information or earnings guidance provided to analyst 
and rating agencies, and discussing policies with 
respect to risk assessment and risk management. 

Audit committees have an essential role in ensuring 
the integrity and transparency of corporate reporting. 
Investors now expect that published information has 
been subject to objective, board-level review. 
Sarbanes-Oxley specifically defines the role and 
composition of public company audit committees. 
Among the key requirements of audit committees are 
that they:  

Å Be composed entirely of independent 
directors/trustees (to be considered independent, 
the individual cannot, other than in his or her 
capacity as a member of the audit committee, the 
board of directors/trustees, or any other board 
committee, accept any consulting, advisory, or 
other compensating fee from the company or any 
subsidiary of the company).  
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Å Have and disclose at least one member who is a 
ñfinancial expert,ò defined as having experience as 
a principal financial or accounting officer, 
controller, accountant, or auditor; experience 
overseeing or assessing the performance of 
companies with respect to the evaluation of the 
financial statements; or other relevant experience 
as, for example, investment bankers, venture 
capitalists, commercial bankers, or financial 
analysts.  

Å Be directly responsible for the appointment, 
compensation, and oversight of the companyôs 
independent accountants.  

Å Have the authority to engage independent counsel 
and advisors as deemed necessary to carry out 
their duties.  

Å Establish procedures for dealing with concerns 
received from employees and others regarding 
accounting, internal control, or auditing matters. 

Role of the compensation 
committee 

Recently, the role of the compensation committee has 
received significantly more scrutiny and attention. 
Generally, the committee should be composed entirely 
of independent directors. It is responsible for the 
overall compensation structure of the company and is 
significantly involved in setting the compensation and 
evaluating the performance of senior executives, 
including the CEO. This includes all forms of 

compensation: direct salary, cash bonus, equity 
compensation, participation in deferred compensation 
or retirement plans, and any other fringe benefits 
(company-provided automobile, use of corporate jet, 
etc.). The compensation committee also reviews the 
compensation for the CEO and other executive 
officers, monitors incentive and equity-based 
compensation plans, and prepares an annual report on 
executive compensation and submits it to the board of 
directors. 

The area of executive compensation is likely to face 
increased disclosure through SEC regulatory and 
congressional legislative action. Companies moving 
from a private to public format should revisit their 
compensation and  
benefit models.  

Roles of the governance committee 
and nominating subcommittee 

The governance committee recommends to the board 
of directors/trustees corporate governance guidelines 
applicable to the company. In addition, the governance 
committee leads the board in its annual review of the 
boardôs performance and identifies individuals, based 
on the recommendations of the nominating 
subcommittee, qualified to become board members 
consistent with approved criteria. It also makes 
recommendations to the board on nominees for 
election at the annual shareholders meeting and on 
compensation for the directors/trustees. 

 

  

Return to TOC 



 

75 PwC | Roadmap for a REIT IPO or conversion 

Internal controls and systems needs 
Determining the scope of internal 
controls 

The Sarbanes-Oxley Act of 2002 (SOX) established 
requirements for companies to evaluate the 
effectiveness of internal controls over financial 
reporting and for their external auditors to attest to the 
effectiveness of internal controls over financial 
reporting. SOX formalized a process occurring within 

many companies but raised the bar on the effort 
required to assess the design and operating 
effectiveness of internal controls and the formality of 
documentation to promote operating effectiveness of 
controls. As a company considers a public offering, it is 
critical to understand the requirements in detail and the 
resources required to comply with the standard. For 
many companies in a private firm environment, this is 
among the most significant cultural adjustments when  
going public. 

 

The company can gain an understanding of the impact 
of SOX by determining the scope of internal controls 
the requirements would affect. The first step is to 
analyze the significant accounts from the financial 
statements and inventory the relevant processes that 
provide input to financial reporting. Once the 
processes have been identified, an assessment of the 
key controls within each process should be performed 
to establish the full portfolio of controls that the 
company relies on to produce accurate and complete 
financial statements. It is important to look at the life 
cycle of controls within each process used to generate 
the financial statements, understanding that the 
processes and sub-processes in the initial stages are 
as important as any reconciliations at the conclusion of 
each process. Additionally, the scope should not only 
include the manual controls embedded in the process, 
but also take into account any automated application 
controls and the information technology general 
controls (ITGCs) for their supporting applications. This 
process requires the time and expertise of both 
financial accountants and IT professionals within your 
company and possibly outside advisors. 

 

Section 404 Section 906

Section 302 Section 409

The periodic report states that 

financial information complies 

with the Exchange Act and fairly 

presents the financial condition 

and results of the operations

Performannual assessment of

the effectiveness of internal

controls over financial reporting

and obtainattestation from 

external auditors

Disclosure made to the public on 

a ñrapid and current basisò of 

material changes to financial 

condition or results of operations

Various representations by 

certifying officers (CEO & 

CAO/CFO), similar to Section 

906 plus additional 

representations related to 

disclosure controls and 

procedures, internal controls, 

and fraud
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The companyôs assessment needs to document, test, 
and evaluate its internal processes and controls, as 
well as controls at any external third parties that the 
company relies on for financially significant processes. 
Although the company might not have direct oversight 
of the execution of these key processes, it is 
responsible for ensuring that all controls, even the 
external ones, are executing effectively to support the 
completeness, accuracy, and validity of financial 
reporting. A company can obtain comfort over these 
controls by directly testing the effectiveness or, if 
available, it can rely on some form of third-party 
assurance (see SSAE 18) to provide an independent 
opinion over a set of control objectives for the external 
controls. These reports are prepared by a third-party 
auditor and are typically done annually or semi-
annually. 

As discussed earlier, NTRs have no public float and, 
therefore, will not be a large accelerated filer or an 
accelerated filer under Section 12b-2 of the Exchange 
Act. Accordingly, for so long as their shares of 
common stock are not traded on a securities 
exchange, they will not be subject to auditor attestation 
requirements of Section 404(b) of SOX even once they 
are no longer an emerging growth company or smaller 
reporting company. NTRôs are subject to the other 
SOX sections, including the management certification 
per Sections 906 and 302. 

Companies going through nontraditional REIT 
conversions likely already have established internal 
controls and are SOX compliant. However, companies 
should not lose sight of the internal controls and 
process specific to REITs, particularly as they relate to 
the tax function. Refer to the ñNontraditional REIT 
conversionsò chapter for additional information.  

Internal controls optimization 

 
Once a company establishes the scope of internal 
controls, it can benefit significantly from performing an 
independent assessment of the control environment to 
ñoptimizeò the controls. This should be performed prior 
to going public so the company can balance the 

controls approach prior to falling under the 
requirements of SOX. In most cases, a company hires 
an external advisor to help it prepare to meet SOX 
requirements. This SOX readiness provider would be 
responsible for helping the company assess the design 
effectiveness of the controls prior to any specific 
testing to assess their operating effectiveness. During 
this design review, the external advisor should be 
assessing the controls framework to focus the controls 
on the true key risk areas, to eliminate redundancy, 
and to migrate toward automated controls where 
feasible. 

The optimization process should start with a top-down 
approach to assess the higher-level controls within the 
organization, including entity-level controls. In many 
cases, these controls can be tested and relied on 
instead of also testing the detailed controls that 
operate at a lower level. This top-down approach can 
reduce the controls populations, assuming the higher-
level controls are precise enough to identify any 
material misstatement. 

Concurrent with this analysis, the company should 
revisit the criteria for key controls to make certain that 
the controls and processes included in scope controls 
that truly address a material risk to financial reporting. 
Using established assessment methodologies and 
libraries of controls, an external advisor can optimize 
the controls to establish the correct balance of 
preventative versus detective controls and manual 
versus automated controls. Applying these two filters 
can eliminate redundancy and streamline the effort 
required to assess effectiveness. 

As an example, it is possible to assess a very limited 
sample for an automated application control to 
establish a baseline for that control that will not need to 
be tested each year, versus being required to test full 
samples every year for a manual control. These 
strategies for optimization are critical to providing a 
rationalized control framework that addresses risk 
while streamlining the compliance requirements and 
associated effort for the company. 

Establishing systems solutions 

Depending on the drivers for moving from a private to 
public company environment, the shift might require 
the company to revisit its technology infrastructure to 
support the public reporting requirements. A new 
public company must establish a stand-alone 
technology infrastructure. Many pitfalls coincide with 
implementing a new set of technology solutionsð
including over scoping the technology, not ensuring 
appropriate ongoing support, and implementing a 
solution that does not effectively meet the companyôs 
business needs. For these reasons, when establishing 
systems solutions, it is critical to take a thoughtful 
approach that considers a number of the success 
factors for an effective technology transformation. 
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A thorough evaluation is required to assess the best fit 
based on company-specific drivers, including the true 
set of business requirements, the current technology 
infrastructure, and the need for internal or external 
hosting. At a high level, the company should consider 
the following steps when evaluating the appropriate 
technology strategy: 

Å Analyze the business requirements to establish a 
robust set of criteria for selecting a new systems 
solution, weighing each requirement individually. 
All requirements will not be evaluated equally. 

Å Evaluate the ability to leverage existing internal 
technology for financial management and reporting 
functionality. 

Å Define a go-forward technology strategy based on 
appetite for an immediate short-term option versus 
a longer-term solution that would be scalable but 
might take longer to implement. 

Å Streamline the pool of potential solutions based on 
real estate-specific experience and historical 
understanding of the applicable vendors. 

Å Determine the ability of potential outsourced 
vendors to provide a portion of the technology 
solution and an effective control environment. 

Å Assess internal resources and capabilities to host 
and support solutions versus reliance on an 
external provider. 

This approach to technology change will help focus the 
companyôs efforts while providing an appropriate 
strategy to meet overall needs, whether the company 
is considering a general ledger, subledger, reporting, 
or business intelligence technology solution. 

Companies going through nontraditional REIT 
conversions should also focus on the system 
requirements of converting to a REIT. For example, 
companies may require consents, assignment, or 
renegotiation of existing contracts to maintain the 
separation of costs among the qualifying and non-
qualifying activities or certain contracts and leases 
may need to be made between the qualified and non-
qualified entities of the enterprise. The system- related 
requirements for this should not be overlooked. 
Further, the tax requirements for the TRS to maintain 
separate books and records as well as the complexity 
of the REIT tests will require converting companies to 
reexamine their existing systems. Refer to the 
ñNontraditional REIT conversionsò chapter for 
additional information. 
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Tax structuring for a REIT IPO  
General 

A REIT is a corporation for tax purposes that meets a 
series of requirements regarding its income, assets, 
ownership, and distributions and that elects to be 
taxed as a REIT. In an IPO transaction, it is typical for 
a new corporation or trust to be formed shortly before 
filing a registration statement. In some cases, an 
existing corporation, trust, or REIT may be used as the 
IPO vehicle or an existing REIT may be merged within 
a newly formed REIT, which may potentially be subject 
to the successor REIT provisions. See Appendix D for 
a summary of the REIT compliance tests. 

Formation transactions 

Overview of the UPREIT structure 

Publicly traded equity REITs often use a structure 
referred to as an umbrella partnership REIT, or 
UPREIT. The UPREIT is a tax-driven structure that 
allows a property owner to transfer its properties to a 
partnership (the operating partnership, or OP) 
controlled by the REIT in exchange for operating 
partnerships units, generally on a tax-deferred basis. A 
property transfer directly to the REIT, on the other 
hand, would generally be fully taxable. The attraction 
of the structure is that the property owner receives 
units in the OP (OP units) that are economically 
equivalent to shares of stock in a public REIT, 
although an OP unit does not carry voting rights in the 
REIT. The ability to offer OP units provides the REIT 
with an attractive currency in acquiring properties from 
owners seeking diversification, liquidity, and tax 
deferral. Even if the REIT does not plan to acquire 
assets through the UPREIT structure initially, assets 
are often acquired by the REIT through an OP so that 
the structure can be implemented later without 
requiring the REIT to transfer its properties to the OP 
at that time. 

Typically, the OP is formed by a sponsor of the REIT 
during the IPO process, and the sponsor and related 
entities contribute assets, subject to related debt, to 
the OP. The tax aspects of formation and operation of 
the OP are described below. 

OP units ï In an UPREIT, the property owner receives 
OP units in exchange for its interest in the transferred 
property. Each unit is entitled to a distribution equal to 
the dividend that the REIT pays on its stock. In 
addition, a unit is redeemable at the option of the 
unitholder. The redemption may be settled in 
exchange for either a share of REIT stock or cash 
equal to the current market price of REIT stock. The 
decision to pay stock or cash is typically at the option 
of the OP, and the REIT often has the option to 
acquire the units instead of the OP. This redemption 

transaction is generally taxable to the unitholder. 
These transactions are generally accounted for as 
equity transactions for GAAP. However in some 
circumstances they can be classified as ñtemporaryò 
equity when they are not redeemable at the option of 
the OP or REIT. Common units are generally issued, 
although preferred units or a combination of common 
and preferred units might be issued. Preferred OP 
units would generally be redeemable in exchange for a 
corresponding share of REIT preferred stock. 

Property owners sometimes seek to maximize the 
cash portion of the transaction to the extent it can be 
accomplished in a tax-efficient manner. Generally, to 
the extent the properties are sold or considered to be 
sold pursuant to partnership-disguised sale rules, tax 
gain will be recognized. To maximize the nontaxable 
component, the property owners might be able to rely 
on an exception to the disguised sale rules; they could 
reimburse the contributing partners for capital 
expenditures related to the contributed properties 
incurred within the two years preceding the 
commitment to make the contribution. Refinancing 
proceeds within the past two years, on the other hand, 
might trip the disguised sale rules. Property owners 
should carefully consider the impact on the disguised 
sale rules and other tax aspects of the contribution of 
property to an operating partnership. Recent changes 
to the disguised sale rules may impact the amount of 
taxable gain property owners may recognize upon the 
property contribution and during the time the property 
owners hold operating partnership units.  

Return to TOC 



 

79 PwC | Roadmap for a REIT IPO or conversion 

Tax protection agreements ï To prevent or minimize 
the risk of a near-term disposition by the OP or other 
gain recognition events, contributors often negotiate 
for ñlock-outò periods that prohibit the REIT from 
disposing of the contributed properties within an 
agreed-upon period. The scope of the OPôs 
commitment can vary from a simple best-efforts basis 
to avoid a taxable disposition to an indemnification if 
the properties are sold before the lock-out period 
expires. The indemnification payment might be based 
on the full tax resulting from the premature disposition 
or a present value of the tax and also might include a 
gross-up for the tax on the indemnification payment. 
The length of the lock-out period, the level of 
commitment by the REIT, and the magnitude of any 
indemnification are all matters of negotiation, and 
terms vary according to market conditions. Tax-free 
dispositions through tax-deferred transactions such as 
like-kind exchanges or contributions to a joint venture 
are permitted. Tax protection agreements generally 
require the OP to maintain certain attributes with 
respect to a portion of its debt. Analysts and rating 
agencies could raise concerns if the magnitude of 
these commitments limits the OPôs ability to sell 
substantial portions of the portfolio or reduces too 
significantly the OPôs flexibility in managing its debt. 

REIT relationship to the OP ï The public REIT will be 
the sole general partner of the OP and will generally 
hold the majority of the limited partnership interests of 
the OP. The executive officers of the REIT are also 
executive officers of the OP. Typically all properties 
are owned by the OP and the REIT generally has no 
significant assets, liabilities, or operations other than its 
interest in the OP. All expenses of the REIT are borne 
by the OP. The REIT will hold a number of units in the 
OP equal to the number of common shares 
outstanding. If the REIT issues preferred stock, it will 
acquire preferred units in the OP with equivalent 
terms. The REIT will have unilateral control over the 
OP and will consolidate the OP in its financial 
statements. If publicly registered debt is offered, the 
OP will generally issue the debt and be required to 
register the securities with the SEC (that is, it would 
become a separate registrant and have separate 
reporting requirements). 

The DownREIT structure 

If the REIT does not adopt the UPREIT structure and 
subsequently wants to acquire properties on a tax-
deferred basis for the property owners, it may adopt 
the DownREIT structure. In a DownREIT, the property 
owner contributes its assets to a partnership, and the 
REIT contributes someðbut not allðof its properties 
to the partnership. The property owner receives a 
number of units entitled to a distribution equal to the 
dividend paid on REIT stock and a redemption right for 
REIT stock or an equivalent cash payment. Because 
all assets of the REIT are not held by the partnership, 
the unitholder in a DownREIT might not have the same 

security for the distributions as a unitholder in an 
UPREIT. 

Tax implications for the REIT 
offering and the financial 
statements 

Qualifying as a REIT produces a substantial benefit in 
the form of a deduction for dividends paid to 
shareholders. As a result, the REIT is generally not 
subject to tax on the income it distributes to 
shareholders. These benefits come at a cost: a 
number of restrictions on the REITôs income sources, 
assets, distributions, and organization. For example, 
for each taxable year, at least 75% of the REITôs gross 
income must come from ñrents from real property,ò 
mortgage interest, and certain other items, and at least 
95% of its gross income must be from items satisfying 
the 75% income test plus dividends, non-real estate 
interest, and certain other items. On a quarterly basis, 
at least 75% of a REITôs assets must consist of real 
estate, cash, cash items, and government securities. 
Of the remaining 25%, a REIT cannot invest 5% or 
more of its assets in the securities of any one issuer or 
hold more than 10% of the outstanding securities of 
any one issuer. Appendix D provides an overview of 
the requirements. 

If the entity fails to qualify as a REIT, it will become 
subject to corporate income taxes and various 
penalties and could in extreme cases lose its status as 
a REIT. The potential consequences make the tax 
requirements for REIT status a critical consideration 
for the management, audit committee, auditors, 
counsel for the REIT, and counsel for the underwriter. 

Counsel for the REIT will usually provide a tax opinion 
to the effect that the REITôs structure and expected 
manner of operation ñwillò satisfy the federal income 
tax requirements for a REIT. A ñwillò opinion is the 
highest-level opinion and means that there is little 
doubt as to the tax effects. The opinion will be based 
on a representation of various facts by the 
management of the REIT. Both the REITôs counsel 
and the underwriterôs counsel will perform due 
diligence on managementôs representations. If issues 
arise without clear answers, the REIT can request a 
private letter ruling (PLR) from the IRS so that counsel 
can issue a ñcleanò opinion. Most of the guidance from 
the IRS on issues in the ñmodern REIT eraò has been 
in the PLRs. A PLR, however, is binding on the IRS 
only with respect to the taxpayer to whom it was 
issued. As a result, a REIT may need to obtain its own 
ruling even though another REIT has obtained a ruling 
on a similar issue. A PLR might take several months to 
obtain after it is submitted to the IRS so timing is an 
important consideration. Note that the decision to issue 
a PLR is entirely within the discretion of the Internal 
Revenue Service. As such, it is critical to ascertain 
whether a PLR is necessary for a REIT offering to 
advance early in the process of organizing a REIT. 

Return to TOC 



 

80 PwC | Roadmap for a REIT IPO or conversion 

From a financial reporting and auditing perspective, 
the REIT status and potential tax exposures are critical 
to the reporting on the financial statements, a lack of 
tax provision and tax liabilities, disclosures of uncertain 
tax positions under FIN 48, and tests of internal 
controls under SOX 404. In addition, proper planning 
and documentation of transactions and records of 
REIT compliance are critical in the event of an IRS 
examination or the need to rely on a mitigation 
provision for a violation through ñreasonable causeò to 
avoid potential REIT disqualification. For more 
information on the benefits and challenges of a 
conversion, including potential financial reporting 
impacts, refer to the Nontraditional REIT 
Conversations chapter.  

Income from and investments in 
real property 

ñRent from real propertyò and gains from the 
disposition of real property qualify for both the 75% 
and 95% income tests, and investments in real 
property qualify for the 75% asset test. ñRent from real 
propertyò is a specially defined term under the REIT 
provisions and described as follows: 

Customary services ï Qualifying rental income 
includes charges for services customarily furnished or 
rendered in connection with the rental of real property. 
This test is based on the class of the property and the 
geographic market. The analysis generally requires a 
review of each propertyôs operations, the property 
operating statements, standard lease forms, selected 
or ñnonstandardò leases, and written and oral 
interviews with property and asset managers. 
Providing reserved parking or parking to the public 
involves special considerations including the use of an 
independent contractor and a review of the nature and 
extent of the particular parking arrangement. 

Planning for non-customary services ï Non-
customary services may be provided under a de 
minimis limitation, by an independent contractor or, 
most often, through a taxable REIT subsidiary (TRS). 
The de minimis rule allows non-customary services 
valued at up to 1% of the gross rents from the 
individual property. The de minimis rule often has 
limited application because of its low threshold and the 
fact that the services must be valued at a minimum of 
150% of direct costs. The value of the service will be 
imputed without regard to whether there is a separate 
charge. As with most terms used in the REIT context, 
arrangements with an independent contractor carry 
particular limitations. The REIT cannot own an interest 
in the independent contractor or derive income from 
the independent contractorôs operations (including 
rent), and common ownership of the REIT and 
independent contractor is restricted. Considerations for 
services provided through a TRS are described below. 
Exceeding the 1% de minimis limit without using an 
independent contractor or TRS taints all rents from the 
entire property for the year. 

Qualifying percentage rents ï A REIT may lease 
property with rents based on a percentage of gross 
revenues, but leases based on net income or net 
profits do not qualify. Standard lease forms facilitate 
the review of leases, and lease abstracts prepared for 
other purposes can be useful in the tax due diligence. 

Related-party tenants ï The REIT is prohibited from 
leasing property to a tenant in which it holds a 10% or 
greater interest. Broad attribution rules apply to 
attribute ownership by a 10% shareholder of the REIT 
or a 25% partner in a partnership, including the 
operating partnership of an UPREIT. Violating the 
ownership limitation at any time during the year taints 
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