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t has been more than two years since

the measures, which introduced

criminal liability to legal entities, of-

ficially came into effect in Ukraine.

Since then, the application of crimi-
nal liability to a company’s officials for the
commitment of certain crimes (including
corruption-related offences) entails criminal
prosecution of the company itself, and can
even result in its liquidation.

Following these changes, the Ukrain-
ian Parliament adopted the Law of Ukraine
On Prevention of Corruption, which officially
established the possibility and, in certain
cases a “requirement”, to approve anti-cor-
ruption programmes in businesses.

As expected, local businesses did not pay
much attention to this legislation and have
been implementing anti-corruption pro-
grammes mostly in special circumstances
only (for instance, if a company planned to
participate in a public procurement process).
On the other hand, international companies
operating in Ukraine were more responsive to
the new legislation.

In our view, Ukraine’s aspirations on join-
ing the European Union (EU), requirements
put forward by the EU management for liber-
alization of the visa regime with Ukraine, the
establishment of a new body aimed at fight-
ing corruption (the Specialized Anti-corrup-
tion Prosecutor’s Office) expressly indicate
that anti-corruption regulations as well as
the methodology and quality of prosecution
of corruption-related crimes are subject to
further enhancement.
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We are of the opinion that this will lead
to more stringent control over unlawful busi-
ness practices and that the establishment of
anti-corruption programmes/procedures will
become a matter of vital importance.

Taking into account PwC’s expertise and
experience in the design of effective anti-cor-
ruption procedures, and given international
best practices in this field, we have prepared
the following outline of the key pillars of an
effective anti-corruption programme.

FIRM DECISION AND
SUPPORT FROM TOP
MANAGEMENT

As is the case with other company activi-
ties, the starting point for the creation of a vi-
able anti-corruption programme is the strong
promotion and support of the initiative by
senior management.

Identification of Areas With High Cor-
ruption Risks

Companies should assess: which areas of
the business have the highest risk of corrup-
tion; the reliability of individuals who interact
with public authorities on behalf of the com-
pany; business strategies used in M&A and
other corporate deals; the level of interaction
with tax, customs, immigration and other au-
thorities; the business models operating based
on joint activity agreements; and the compa-
ny’s dependence on licenses, permits, etc.

Other important aspects that should be
taken into account when approving an anti-
corruption programme are the size, sector

and nature of the business, as well as any
peculiarities of the jurisdiction where its pro-
duction units are located.

Clearly Defined and Accessible Corpo-
rate Policy

A company must have in place a number
of regulations and rules of behaviour with re-
spect to any activities deemed to be at risk from
corruption. These documents should be clear,
accurate and accessible for review by each em-
ployee and authorised person of the company.

It is also important to ensure familiarisa-
tion with the anti-corruption corporate poli-
cies by persons who are not employed by a
company, but authorised to act on its behalf.

Both best practice and our own expertise
show that the results of an anti-corruption
programme depends on the commitment of
every person associated with the business
(whether employed or not) to follow the re-
quirements of such a programme.

Detached Control Function

To ensure the proper functioning of the
anti-corruption programme, it is advisable to
create a special department (consisting of a
minimum of 1-2 senior corporate officers),
which will be entrusted with the function of
control over compliance with the anti-cor-
ruption policies.

To have real influence in the company’s
corporate structure, the officers of the anti-
corruption function should have adequate
powers, a certain autonomy in relation to the
company’s management, and sufficient re-
sources. In the United States, authorities pay
special attention to the adequacy of the ratio
of officers and resources available to imple-
ment an anti-corruption programme to the
size and structure of the company and the
type of risks inherent to a particular field of
business.

Multinational companies operating in
a number of countries generally have a cen-
tralised anti-corruption compliance unit in
addition to local anti-corruption units within
each country.

The Anti-Corruption Obligations of
Third Parties

An important element of an anti-corrup-
tion policy is to ensure compliance by third

146

WWW.UKRAINIANLAWFIRMS.COM



PRO/

PwC LEcGAL

c

wC Legal is a team of legal experts with solid expe-
rience in local and international legislation within
the largest professional network of 2,500 lawyers

across 83 countries.

PwC Legal is a “full-scope service law firm” which ren-
ders services in traditional, as well as innovative legal prac-

parties such as agents, representatives, con-
sultants, distributors, contractors, suppliers
and joint venture parties. As a result, we en-
courage our clients to pay special attention to
the careful selection of business partners, the
awareness by these partners of the anti-cor-
ruption requirements of the company, and an
awareness of the importance of compliance
by these partners.

In our view, it is crucial to execute a thor-
ough study of the business history of poten-
tial partners. Such a study includes not only
requesting or obtaining documents which
certify a counterparty’s standing, but also re-
quires confirmation thereof in publicly avail-
able registers and resources, research of the
counterparty’s court practice, and research
regarding the reputation of the company, its
management, founders and beneficiaries.

For instance, the World Bank’s recom-
mendations clearly state that any payment
made to a business partner must be an “ad-
equate” and “evidenced” compensation for
the services rendered or goods supplied. In
addition, the World Bank indicates that com-
panies should avoid cooperation with con-
tractors, suppliers and other business part-
ners that have engaged in, or are suspected of
engaging in, illegal business practices.

Companies usually do not have trained
specialists to carry out a proper evaluation
of the relevant risks related to a potential
counterparty. For this reason, businesses of-
ten engage external consultants who, in strict
confidence, conduct independent assessment
of the described risks.

System of Internal Control over Finan-
cial and Accounting Processes

Another element of the anti-corruption
programme is the introduction of a specially
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designed system of internal control over fi-
nancial flows.

Such a system should be established to
screen any settlements initiated by employ-
ees involved in direct interaction with state
bodies on behalf of the company. In practice,
companies may introduce a reconciliation
process of payments made in favour of pub-
lic bodies or “suspicious” companies which
could be incorporated for money laundering
schemes or tax evasion purposes. For this
reason, the company may engage different
control units, including a central anti-corrup-
tion department at the head office.

Regular Updates and Corporate Training

We would also like to emphasize the im-
portance of regular communication and anti-
corruption compliance training for all em-
ployees. For instance, this is also incorporat-
ed in the Foreign Corrupt Practices Act (USA).

Anti-corruption training should not be of
a one-time nature. The world’s leading prac-
tices in the fight against corruption indicate
that such activities should be carried out on
a regular basis and be adapted to the peculi-
arities of the particular business. It is recom-
mended to conduct separate training sessions
for managers of companies that operate in
those areas most prone to corruption risks,
e.g. public procurement, and interaction with
public authorities (including tax authorities).

Whistleblower Protection Policy

Along with all the above, one of the pil-
lars of a successful anti-corruption policy
is to protect employees and third parties
that notify or expose corruption (so-called
“whistle-blower protection”).

The best anti-corruption practices in-
clude the establishment of policies or regula-

services and other disciplines such as tax, insurance and busi-
ness consulting to work as your trusted business advisers.

tions for a whistleblower’s activity, the mech-
anisms for internal audit of the facts received,
and confidentiality guarantees.

To ensure the effectiveness and safety of
such a policy, the collection centre of such in-
formation should be located at the centre of
a particular business group (i.e. at the head
office).

Periodic Review of Existing Policies

Anti-corruption policies are subject to
periodic testing and updating. This is nec-
essary due to regulatory changes, the emer-
gence of new corruption risks or the removal
of previous corruption risks, a change in the
business model of a company, etc.

For example, to enhance the effective-
ness of existing programmes, provisions of
the Foreign Corrupt Practices Act envisage
the conduct of a wide range of benchmarking
studies (i.e. comparative tests) of the anticor-
ruption practices of other companies.

The best practices include such grounds
for revision of existing anti-corruption pro-
grammes as a study of the opinions of staff
about the effectiveness of the anti-corruption
programmes, and holding “control checks”
of the compliance of staff with such pro-
grammes.

Our experience confirms that the creation
and implementation of anti-corruption pro-
grammes and policies is a multifaceted task,
which requires special knowledge, sufficient
experience and the availability of staff with the
right training. We are convinced that the top an-
ti-corruption compliance models are not merely
a set of static rules but, on the contrary, should
be a flexible, constantly modifying mechanism,
which reacts appropriately to rapidly changing
circumstances.
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