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How will the MLI provisions of the OECD Multilateral Convention affect 

your business as of 1 July 2018

In our past publications, we have already touched upon the 
subject of the OECD Multilateral Convention on Enforcing 
Measures in Tax Conventions to Prevent the Reduction of 
the Base and Profit Reorientation (“MLI”). However, since 
the start of application of MLI at the beginning of July 2018 
is approaching, it is high time to open the discussion again.

MLI establishes the foundation for efficient and uniform 
transfer of OECD measures into existing Tax Conventions 
(DTTs). Its provisions are aimed at preventing artificial 
shifting of profits to countries where they are not taxed or 
taxed less. The existing tax conventions thus remain in force, 
but certain articles will be changed or amended. This will lead 
to a situation that merely reading and analysing provisions 
of tax conventions will simply not be enough to provide the 
companies with certainty of being granted tax benefits or to 
avoid double taxation while doing their business.

In order for the MLI provisions to be valid for a particular 
cross borderer transaction or arrangement, both countries 
will have to ratify the MLI and deposit it with the OECD. 
Both will also have to specify that MLI applies to a 
particular transaction or to an existing article of the DTT. 
Currently, this is applicable for a limited number of DTTs, 
more specifically for those that Slovenia has concluded with 
Austria, Poland, Serbia and Isle of Man. Nevertheless, it is 
anticipated that the ratification of MLI shall follow shortly 
by others, for example by Malta and United Kingdom, 
giving MLI even greater influence going forward.

What will be the impact of MLI in practice?

Signatories of the MLI can choose from a wide range of 
measures that they would like to implement. Slovenia 
adopted the vast majority of proposed measures, their can 
affect any agreement or transactions where companies, 
in order to achieve a reduction in tax burden in different 
countries, rely on the application of DTT. In practice, this 
can effect wide range of areas, from financing, restructuring 
to establishment of permanent establishment abroad.

One of main instrument that MLI is introducing is the 
Principal Purpose Test (PPT). According to the PPT, benefit 
otherwise provided by the DTT would not allowed if, 
based on all the relevant facts and circumstance, it can be 
reasonably concluded that acquisition of this tax advantage 
was one of the main purposes of the transaction or business 
structure. Such provision is very wide and can lead to 
a situation that Slovene companies could be limited in 
applying the benefits under the DTT which were available 
to them until now.

The second novelty are changes in the area of permanent 
establishment (PE). These primarily focus on lowering 

the threshold for assessing the existence of a permanent 
establishment (effecting the definition of a dependent 
agent, exemption of an independent agent, more precise 
definition of exclusionary circumstances, etc.). The new 
provisions could lead to establishment of PEs in countries in 
which Slovene companies are conducting business but up to 
this point there was no basis for PE.

In addition, MLI provisions are also introducing additional 
conditions for the application of withholding tax rate 
in relation to payment of dividends and new provisions 
regarding taxation of capital gains from the alienation 
of shares or interests in entities whose value is derived 
primarily from immovable property.
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MLI provisions have effect for taxes 
leived with respect to taxable 
periods beginning as of that moment

Expiration of a period 
of 6 months

As of the latest date on which the 
MLI entries into force for each of 
the Contracting Jurisdictions

With respect to all other taxes levied by the Contracting Jurisdiction

► ►

If you would like to assess in what capacity MLI 
could have effect on the business activities of 
your company, we can provide you with a more 
detailed overview of the MLI provisions. PwC 
Slovenia is cooperating with other offices in the 
network and can provide an insight into the MLI 
position of other countries.

How can we help you?

When will MLI enter into effect

MLI shall be valid for each country separately, depending 
on the date of the ratification and deposition at the OECD. 
For Slovenia, Poland, Jersey, Isle of Man and Austria, 
MLI shall be valid from 1st July 2018 onwards. 
For Serbia, MLI shall be valid from 1st of October 2018 
going forward.

In addition, the actual effectiveness of provisions depend on 
the following:

MLI provisions have effect
Go to the 1st day of 
the next calendar year

As of the latest date on which the 
MLI entries into force for each of 
the Contracting Jurisdictions

With respect to taxes withheld at source

► ►

For Slovenia, MLI provisions 
relating to taxes withheld at source 
and to other taxes levied by the 
Contracting Jurisdiction will be 
effective from 1st January 2019 
onwards.
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Introduction of obligatory disclosure of cross-border arrangements 

(DAC6)

On 25 May 2018, the Economic and Financial Affairs 
Council (ECOFIN) formally adopted the Council Directive 
amending Directive 2011/16/EU on administrative 
cooperation in the field of taxation with regards to 
mandatory automatic exchange of information in related 
to reportable cross-border arrangements (also commonly 
referred to as ‘DAC6’).

Amendments are aimed at disclosing potentially 
aggressive tax planning arrangements and to strengthen 
tax transparency by imposing on individuals, corporate 
taxpayers and on certain EU intermediaries such as tax 
consultants an obligation of reporting certain cross-
border transactions and arrangements to the local Tax 
Authorities. Adopted Directive applies to cross-border 
arrangements.

Consequences of the measures as set out in the Directive 
are far reaching and will mean another administrative 
reporting burden for the companies. Businesses will need 
not only consider which arrangements fall within the scope 
of DAC6 but also to what extent their in-house activities 
would need to be reported directly by them and which by 
their tax advisors as intermediaries.

Which arrangements shall fall within the 
scope of DAC6

As a general criteria (or hallmarks), a cross-border 
arrangement would need to be reported if obtaining a tax 
advantage constitutes a main benefit or one of the main 
benefits a person is expected to derive from an arrangement 
(so-called ‘Main benefit test’). Moreover, there are specific 
hallmarks which widen the scope of the transaction under 
DAC6, such as conversion of income into lower-taxed revenue 
streams, certain specific cross-border payments between 
associated enterprises, relief from double taxation in more 
than one Member State. There are also certain transaction in 
the area of transfer pricing which could lead to the reporting 
obligations such as arrangements that do not conform 
with the arm's length principle or with the OECD transfer 
pricing guidelines, including the allocation of profit between 
different members of the same corporate group. As evident 
from above, the scope of DAC6 is extremely broad, meaning 
that companies will need to thoroughly assess if they are 
obliged to report any of their future transitions to the tax 
authorities.

The taxpayer (if there is no relevant EU intermediary) or 
intermediary will need to disclose to the tax authorities 
information such as the name of entity effected, 
substance of the arrangement, its value etc. This would 
need to be done within 30 days beginning on the day 
after the arrangement is made available or is ready for 
implementation or when the first step of such arrangement 
has been implemented.

Based on the EU law, it is up to Republic of Slovenia to 
lay down rules on effective, proportionate and dissuasive 
penalties for failure to comply with the provisions of this 
Directive. It is not clear at this point, what or how high such 
penalties could be.

When will reporting start

Member States must transpose the Directive into their 
national laws and regulations by 31 December 2019. 
However, as DAC6 will enter into force on 25th of June 
2018, the first reportable arrangements will be those 
between the date of enter into force and the date of 
application which is 1st of June 2020. The first filing to the 
local tax authorities will take place by 31st of August 2020.

Member State in which the information was filed will, 
by means of an automatic exchange, shall communicate 
that information to all other Member States. Automatic 
exchanges of information will take place every quarter. 
The first automatic exchange of information should be 
communicated among Member States by 31 October 2020.
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PwC Slovenia shall monitor the transposition of 
the rules into domestic legislation and provide 
you with updates on the forms for reporting, 
information required to be disclosed and 
potential penalties in case of non-reporting.

Taxpayers should start planning now for how 
they will document the reportable transactions 
and reportable information. If you would 
require assistance of PwC Slovenia in analysing 
the broad scope of the hallmarks and thus the 
substantial reporting obligations of your 
company, please let us know.

How can your company prepare 
for DAC6 requirements?


