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May 2022
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In May 2022, the FIRS issued a public
notice reversing the long established
practice of granting a reduced WHT rate
of 7.5% on dividends, interest, rent and
royalties (passive income) payable to
companies resident in treaty countries.

Background

Nigeria has double taxation agreements
(“DTAS” or “tax treaties”) with about 16
countries. The DTAs include certain tax
benefits to investors resident in the treaty
countries, such as reduced withholding
tax (WHT) on dividends, interest and
royalty earned from a treaty country.

When Nigeria signed its old treaties, the
domestic WHT rate on most passive
income earned from Nigeria was 15%.
The DTAs agreed at the time reduced the
rate by 2.5% to 12.5% for treaty partners.
Many years later, the domestic WHT rate
was reduced to 10%, rendering the WHT
incentives in the DTAs redundant.

In view of this, Head of State
Abdulsalami Abubakar in 1999
announced a unilateral reduction of the
WHT rate for treaty partners of 7.5% on
passive income. The budget speech was
never formalised through a legal
instrument. However, it was adopted by
the FIRS in practice.

The FIRS’ Public Notice

With the recent Public Notice, most

investors in treaty countries would no
longer enjoy the reduced WHT rate of
7.5%, effective from 1 July 2022.

The reduced rate will only apply on
passive income payments to investors
resident in treaty countries, where the
DTAs specify WHT at 7.5%. This applies
to some of the newer treaties which were
negotiated and signed after the budget
speech in 1999. In all other cases, similar
payments to companies in treaty countries
will be subject to the domestic WHT rate
of 10%, as included in the Companies
Income Tax Act (CITA).

Based on the Notice, the FIRS obtained
approval from the Minister of Finance to
reverse the 1999 unilateral concession
since it had no legal backing.

Some considerations

As stated earlier, the recent DTAs signed
with some countries actually include a
WHT rate of 7.5% on dividend, interest
and royalty. This is most likely in line with
the unilateral concession, and the general
intention and policy of the government
since 1999 to encourage trade and
investment relations with treaty partners.
Reversing the practice means that
investors in affected treaty countries
would need to evaluate the potential
impact on their investment.

For the DTAs that specify a 7.5% WHT
rate, the FIRS Public Notice highlights

that the reduced rate would only apply
on dividend payments to treaty-parent
companies that have 10% or more
voting power. However, this condition
is not included in some of these
treaties (e.g DTAs with China and
Sweden). Investors can therefore
challenge the FIRS in this regard.

Takeaway

Companies that plan to distribute
dividends to shareholders in treaty
countries and that have obtained
relevant administrative clearance,
should consider paying the dividends
before 1 July 2022, to benefit from the
existing practice.

The FIRS ruling signifies that
taxpayers can also challenge other
unfavourable practices by the tax
authorities which are not based on the
law. An example is the practice of
sometimes requesting taxpayers to
submit government-issued credit
notes before they are able to obtain
benefits for WHT deducted. In this
case, CITA allows the taxpayer to
utilise tax deduction receipts issued
by the customer.
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