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Revised Tax Audit Frameworks

The Inland Revenue Board (IRB) has published
the following updated tax audit frameworks on its
website on 29 April 2022:

e Tax Audit Framework

e Tax Audit Framework for Petroleum

e Tax Audit Framework on Finance and
Insurance

(collectively, “the 2022 Frameworks”)

The 2022 Frameworks are effective from 1 May 2022 and revoke the following:

Tax Audit Framework dated 15 December 2019;
Tax Audit Framework for Petroleum dated 15 December 2019; and
Tax Audit Framework on Finance and Insurance dated 18 November 2020;

(collectively, “Previous Frameworks”).

The following are the salient updates from the 2022 Frameworks:

For the purposes of the 2022 Frameworks, the penalty for incorrect tax returns under Section 113(2) of
the Income Tax Act 1967 (ITA 1967) or Section 52(2) of the Petroleum (Income Tax) Act 1967 (PITA),
(hereinafter collectively referred to as “penalty”), will be imposed on tax undercharged at the following
rates:

Offence Penalty rate
First offence 15%
Second offence 30%
Third and subsequent offence 45%

The penalty rate under the Previous Frameworks was set at 45%. For repeated offences, the Tax Audit
Framework dated 15 December 2019 and Tax Audit Framework on Finance and Insurance dated 18
November 2020 provided a penalty rate of 55%.

The determination of the first offence under the 2022 Frameworks will be based on the record of
penalty imposition during the period from 1 January 2020 to 30 April 2022 as follows:

o Where no penalty was imposed during the period from 1 January 2020 to 30 April 2022 - Audit
findings from 1 May 2022 which involve a penalty imposition will be treated as the first offence.

o  Where a penalty was imposed during the period from 1 January 2020 to 30 April 2022 - Audit
findings from 1 May 2022 which involve a penalty imposition will be treated as the second
offence.
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e Penalty will not be imposed on audit findings in respect of a technical adjustment. Technical adjustment
refers to different interpretations of the tax legislation based on the facts and issues of each case. It
excludes situations where Public Rulings, Guidelines, Practice Notes, Income Tax Regulations, Income
Tax (Exemption) Order, or Income Tax Rules have been issued.

e The penalty rate for voluntary disclosures is stated at 15%. However, if the taxpayer has made a
voluntary disclosure through the Amended Return Form and subsequently makes additional voluntary
disclosure within the period of 6 months from the due date of the submission of the tax return, the
penalty rate for the additional voluntary disclosure is 10%. The penalty rates stated under the Previous
Frameworks ranges from 10% to 35% depending on when the disclosure is made after the date of
submission of tax returns.

e Apenalty rate of 100% will be imposed on cases involving fraud.
e  “Audit Meja” (Desk Audit) and “Audit Luar” (Field Audit) are now referred to as “Semakan Umum” and

“Semakan Menyeluruh”, respectively.

The 2022 Frameworks are available on the IRB’s website www.hasil.gov.my (Home > Legislation > Tax Audit).



http://www.hasil.gov.my
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Stamp Duty in relation to Sale of
Listed Shares/Stock

The following gazette orders in relation to the
stamping of contract notes for the sale of listed
shares / stock have been issued:

e Stamp Duty (Remission) Order 2022

e Stamp Duty (Remission) 2003 (Amendment)
Order 2022

Under Budget 2022 measure, the stamp duty rate on contract notes relating to sale of listed shares/stock has
been increased to 0.15% (calculated as RM1.50 for every RM1,000 or fractional part of RM1,000) with effect
from 1 January 2022.

It was also announced that the stamp duty cap of RM200 is to be removed with effect from 1 January 2022.
The Ministry of Finance has subsequently announced on 30 December 2021 that the stamp duty cap for the
transfer of listed shares / stock will be reinstated with a higher cap of RM1,000 for transfer of shares / stock
listed in Bursa Malaysia from 1 January 2022 to 31 December 2026. Pursuant to the announcement, the
Stamp Duty (Remission) Order 2022 and Stamp Duty (Remission) 2003 (Amendment) Order 2022 have been
gazetted.

Salient points of the gazette orders are as follows:
e Stamp Duty (Remission) Order 2022

Stamp duty payable on contract notes relating to the sale of listed shares / stock is capped at RM1,000
(stamp duty that is in excess of RM1,000 is remitted).

Effective: From 1 January 2022 to 31 December 2026.

e Stamp Duty (Remission) 2003 (Amendment) Order 2022

The Stamp Duty (Remission) Order 2003 (“2003 Order”) provided the stamp duty cap of RM200
(remission of stamp duty in excess of RM200). It covered contract notes in relation to sale of listed
shares/stock, and listed marketable securities.

The amendment order removes sale of listed shares/stock from the scope of the 2003 Order. The stamp
duty cap of RM200 on contract notes relating to the sale of listed marketable securities remains to be
covered under the scope of the 2003 Order.

Effective: From 1 January 2022 onwards.
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Tax Incentives for Venture
Capital

The following gazette orders have been issued:

1. Income Tax (Exemption) (No. 2) Order
2022

2. Income Tax (Exemption) (No. 3) Order
2022

3. Income Tax (Deduction for Investment in a
Venture Company or Venture Capital
Company) Rules 2022

The gazette orders have been issued pursuant to the following proposals under Budget 2018 and Budget

2020:

e  Tax exemption for venture capital company (VCC)
e Tax exemption for venture capital management company (VCMC)
e  Tax deduction for investment in a Venture Company (VC) or VCC

The tax incentives apply in relation to venture capital investments made until 31 December 2026. Salient
points are as follows:

Effective period

Qualifying
person

Income Tax (Exemption) Income Tax (Exemption) Income Tax (Deduction for
(No. 2) Order 2022 (No. 3) Order 2022 Investment in a Venture
(“VCC Exemption Order”) (“VCMC Exemption Order”) = Company or Venture Capital

Company) Rules 2022
(“2022 Deduction Rules”)

From year of assessment From YA 2018 From YA 2018

(YA) 2018

e AVCC incorporated e AVCMC registered with e  Aresident company
under the Companies Act the SC. incorporated under the
2016 (CA 2016), CA 2016 which carries on
registered with the a business, or
Securities Commission
Malaysia (SC) and e  Avresident individual with
invests in 1 or more VC in source of income from a
the form of seed capital business,

financing, start-up
financing or early stage
financing.

investing in a VC or VCC.
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Income Tax (Exemption) (No. 2) Order 2022
(“VCC Exemption Order”)

Income Tax (Exemption) (No. 3) Order 2022
(“VCMC Exemption Order”)

Income Tax (Deduction for Investment in a Venture

Company or Venture Capital Company) Rules 2022
(“2022 Deduction Rules”)

Tax incentive

Key conditions

Revocation

Tax exemption on all sources of statutory income
(excluding interest income from savings, fixed
deposits and profits from syariah-based deposits).

Tax exemption is for YAs equivalent to the remaining
life of the fund established for investment in a VC, up
to a maximum period of 5 YAs.

The tax exemption period commences from the YA in
the basis period the VCC obtains its first certification
from SC and the first certification received shall not
be later than 31 December 2026.

For each YA, the VCC is to obtain a certification from

the SC confirming that:

e It has invested at least 50% of its invested funds
in the form of seed capital financing, start-up
financing or early stage financing in VCs.

e |tis registered with the SC during the period
from 27 October 2017 to 31 December 2023.

e |t has not invested in a VC, which is a related
company of the VCC at the point the first
investment is made.

The Income Tax (Exemption) (No. 11) Order 2005 is
revoked from YA 2018. However, where a VCC has
been granted an exemption under the revoked
Order, the exemption shall continue to remain in
effect for the remainder YAs in the exemption period
of that VCC as if the revoked Order was not revoked.

Tax exemption on statutory income in relation to
share of profits, management fee and performance
fee derived from the management of VCC funds
received from a VCC.

The exemption is from YA 2018 to YA 2026.

For each YA, the VCMC is verified by the SC to

have:

e Adequate number of full-time employees in
Malaysia.

e Incurred an adequate amount of annual
operating expenditure in Malaysia.

The Income Tax (Exemption) (No. 12) Order 2005 is
revoked from YA 2018. However, where a VCMC
has been granted an exemption under the revoked
Order, the exemption shall continue to remain in
effect for the remainder YA in the exemption period
of that VCMC as if the revoked Order was not
revoked.

Tax deduction against business income of an amount

equal to:

e The value of investment made in a VC, or

e The lesser of the value of investment or RM20 million
made in a VCC.

The deduction is to be claimed in the YA where the
investment was held for 3 years from the date of
investment (to be certified by the SC).

This incentive does not apply to a VCC during the
exemption period under the VCC Exemption Order.

e The investment is to be made during the period from
27 October 2017 to 31 December 2026.
e The investment is to be certified by the SC of having
complied with stipulated conditions which include:
o  The holding period of the investment
o The investment being in the form of shares that
are not listed at the time of acquisition.
o The investment was not made in a related
company at the point of first investment.

The Income Tax (Deduction for Investment in a Venture
Company) Rules 2005 is revoked from YA 2018. A
company or individual who has made and investment
before YA 2018 and complied with the provisions of the
2022 Rules but has not applied for a deduction under the
revoked Rules shall be entitled to apply for a deduction
under the 2022 Deduction Rules.
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Tax Incentive fOI‘ Investments 1n The following are the salient points of the Order:

Equlty Crowdfundlng Qualifying Individual who is resident in Malaysia and makes an investment in an investee company.
person

The Income Tax (Exemption) (No. 4) Order 2022

(“the Order”) has been gazetted pursuant to the Investee A company which is incorporated under the Companies Act 2016 (excludes an exempt

Budget 2021 proposal in relation to tax incentive company private company), resident in Malaysia and hosted on an equity crowdfunding platform

for investments in equity crowdfunding. It is to offer its shares.

effective from YA 2021.
Equity An online equity fundraising platform operated by a company incorporated under the
crowdfunding Companies Act 2016 and registered with the Securities Commission (SC) as a
platform recognised market operator.

Tax incentive Tax exemption on aggregate income for qualifying investments in equity crowdfunding
as follows:

* The amount to be exempted is equivalent to 50% of the amount of investment and
shall not exceed RM50,000 for each YA.

-y » The exemption is for the second YA following the YA in which the investment is made.

* The exemption is restricted to 10% of the aggregate income for each YA.

Key qualifying - Investment in an investee company is made from 1 January 2021 to December
conditions 2023.

» The investment made must be in the form of holding of shares which are paid in cash
to the investee company through an equity crowdfunding platform or through a
nominee company .

"Nominee company is a company established by an equity crowdfunding operator in Malaysia
to receive investments from a qualifying individual for investment purposes through an equity
crowdfunding platform into an investee company.
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Key qualifying * Investor is to obtain an annual certification from the equity crowdfunding operator.
conditions The annual certification is to be verified by the SC.
(cont’d)

» The investment must not be disposed of (in full or in part) within 2 years from the
date of investment.

* The investor does not have a family member* who makes any investment in the
investee company.

‘Refers to a parent, including a parent-in-law, a child, including a stepchild, or a child
adopted in accordance with any law, a brother or sister, or a grandparent or grandchild, or
a spouse.

Non-application This Order does not apply to an individual who has -

* made a claim for deduction under the Income Tax (Deduction for Investment in a
Venture Company or Venture Capital Company) Rules 2022; or

» who has been granted exemption under the Income Tax (Exemption) Order (No. 3)
2014 (tax exemption for an angel investor).
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Extension of East Coast
Economic Region (ECER)
Incentives

The following amendment orders in relation to
ECER incentives have been gazetted:

Income Tax (Exemption) (No
(Amendment) Order 2022

Income Tax (Exemption) (No
(Amendment) Order 2022

Income Tax (Exemption) (No
(Amendment) Order 2022

Income Tax (Exemption) (No
(Amendment) Order 2022

Income Tax (Exemption) (No
(Amendment) Order 2022

Income Tax (Exemption) (No
(Amendment) Order 2022

.4)2016
.5)2016
.6)2016
.7)2016
.8)2016

.9) 2016

Income Tax (Deduction for the Sponsorship
of Hallmark Event) (Amendment) Rules 2022

Income Tax (Deduction for Investment in
Qualifying Activity) (Amendment) Rules 2022

Stamp Duty (Exemption) (No. 2) 2016

(Amendment) Order 2022

Under the Budget 2021 measures, it was announced that ECER incentives which were to expire in 2020 are
to be extended until 2022. Pursuant to the announcement, the amendment orders have been gazetted to:

e Extend the income tax incentives for applications submitted to the ECER Development Council by

31 December 2022; and

e Extend the stamp duty exemption for qualifying instruments executed by 31 December 2022.

The amendment orders are in respect of the following income tax incentives and stamp duty exemption

(please refer to TaXavvy 6-2016 for details of the incentives):

ECER Incentives

Income tax incentive

Gazette Order

Exemption of statutory income from a qualifying activity Income Tax (Exemption) (No. 4) 2016
equivalent to 100% of qualifying capital expenditure (QCE)

Exemption of statutory income from a special qualifying Income Tax (Exemption) (No. 5) 2016
activity equivalent to 60% to 100% of QCE

Exemption of statutory income from a qualifying activity Income Tax (Exemption) (No. 6) 2016
Exemption of 70% to 100% of statutory income from a Income Tax (Exemption) (No. 7) 2016
special qualifying activity

Exemption of statutory income of an Approved Developer Income Tax (Exemption) (No. 8) 2016
from disposal of land / building or rental of building located in

an industrial park or a free zone within ECER

Exemption of statutory income of a Development Manager/  Income Tax (Exemption) (No. 9) 2016

Park Manager on qualifying activities in ECER


https://www.pwc.com/my/en/publications/2016-taxavvy-issue6.html
https://www.pwc.com/my/en/publications/2016-taxavvy-issue6.html
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ECER Incentives Gazette Order

Income tax incentive (cont’d)

Tax deduction against business income for a company Income Tax (Deduction for the Sponsorship
or individual who sponsors an approved hallmark event of Hallmark Event) Rules 2016
carried on in ECER

Tax deduction for a company investing in a related Income Tax (Deduction for Investment in
company which carries out a qualifying activity in ECER  Qualifying Activity) Rules 2016

Stamp duty exemption

Stamp duty exemption on transfer of the real property / Stamp Duty (Exemption) (No. 2) Order 2016
lease of land or building used for the purposes of a
qualifying activity in ECER
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Labuan - Amendment Bills

The following Amendment Bills have been
passed by Parliament recently:

1. Labuan Companies (Amendment) Bill
2022;

2. Labuan Financial Services and Securities
(Amendment) Bill 2022; and

3. Labuan Islamic Financial Services and
Securities (Amendment) Bill 2022
(collectively, the “Labuan Bills”)

The Labuan Business Activity Tax Act 1990 (LBATA) has previously been amended to remove ring-fencing
features (restriction from dealing with residents and Ringgit) to be in line with requirements under BEPS
Action 5. The amendments under LBATA took effect from 1 January 2019. Please refer to TaXavvy 5-2019 for
details on amendments made to LBATA.

Among the main purposes of the Labuan Bills is to remove provisions related to the ring-fencing features.
When gazetted as law, these amendments will take effect retrospectively from 1 January 2019. Notable
amendments are as follows:

Act being amended Proposed amendments

Labuan Companies Act
1990 (“LCA”)

Labuan Financial
Services and Securities
Act 2010 (“LFSSA”)

Deletion of Sections 7(4), 7(5) and 7(6) in relation to restrictions on a Labuan company
from transacting in Ringgit or with Malaysian residents.

The existing definition of "Labuan insurance business" under Section 101 of the LFSSA
is to be replaced with a definition which does not exclude domestic insurance business
and insurance business transacted in Ringgit. The new definition reads as:

‘insurance and reinsurance business which includes takaful and retakaful business,
Labuan captive insurance business and such other insurance business approved by
the Authority but does not include any insurance business that is requlated or
prohibited under other written law in Malaysia.”

The provision which restricts licensed Labuan insurance brokers to deal in domestic
insurance business and transaction in Ringgit under Section 114(3) of the LFSSA is to
be removed. It is proposed that the current Section 114(3) be replaced with the following
which reads as:

“A licensed Labuan insurance broker may handle the insurance or reinsurance of
domestic insurance business, transacted in the Malaysian currency provided that
such activity does not include any activity that is regulated or prohibited under other
written law in Malaysia.”


https://www.pwc.com/my/en/assets/publications/Taxavvy/2019/taxavvy-05-2019.pdf
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Act being amended Proposed amendments

Labuan Islamic Financial The definition of “Labuan takaful business” under Section 76 of the LIFSSA is to be
Services and Securities amended to remove the exclusion of domestic insurance business and dealing in
Act 2010 ("LIFSSA’) Ringgit. The proposed definition of “Labuan takaful business” reads as:

“takaful business which includes Labuan captive takaful business, Labuan retakaful
business and such other takaful business approved by the Authority but does not
include any takaful business that is regulated or prohibited under other written law
in Malaysia.”

Other notable amendments include amendments to improve procedures relating to the qualification of directors,
ascertaining beneficial ownership, striking off Labuan companies and increasing the penalty for offences under the
LCA.

i al
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